DECISIONS 


OF THE 


SUPREME COURT OF THE STATE OF FLORIDA, 


AT 


FEBRUARY TERM, 1857, 
HELD AT JACKSONVILLE. 


———- e+ >> 


R. Dorman, ApreLLAnt, vs. Toe JACKSONVILLE AND ALLIGATOR 


Pianxk-Roap Company, APPELLEE. 


The main points in this case have been ruled in Barbee vs, the same Company 
and have been approved and confirmed. 


It is not competent for a defendant in an action of assumpsit to anticipate the 
production of anu agreement and complain of it as invalid on account of its 
heading and the like ; this objection may be made on the general issue. 


It is not a good plea iu bar, in a case of this kind, that the Company let off 
other Stockholders or forfeited their Stock without payment, nor that the 
work is abandoned ; if there is a remedy and wrong it must be sought else- 
where than in a defence to this action. 


It is improper to reiterate and repeat defences, and a course of this kind shoulg 
be checked by the Circuit Judge by refusing to receive them or allow them 


to be filed. 

Appeal from the Circuit Court of the Eastern Circuit for 
Duval County. 

This was an action of assumpsit instituted by the appel- 
lee against the appellant, to recover an amount subscribed 
to the Capital Stock of said Company. 

The declaration contains twelve counts. The first six 
counts were over-ruled on demurrer and stricken out. 

The seventh count alleges “that on the first day of March, 
1851, the plaintiffs were a body corporate, duly chartered 
34 
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by the Legislature of the State of Florida, and being such 
body corporate a book of subscription to the Capital Stock 
of said Company was afterwards, to-wit: on theday and 
year aforesaid, opened at Jacksonville, and the defendant 
on the same day subscribed for three shares of the Capital 
Stock of said Company, of one hundred dollars each; by 
means whereof the said defendant became and was a stock- 
holder in the said body corporate,and owner of three shares 
of the Capital Stock thereof; and afterwards on the same 
day and year aforesaid, and in consideration of the said 
three shares of the Capital Stock of said Company, the said 
defendant made and executed a promise or agreement in 
writing, and delivered the same to the plaintiffs by which 
he the said defendant undertook and promised to pay to 
the Treasurer of the said plaintiffsthe amount of three hun- 
dred dollars for the said three shares of Stock, in such 
amounts and at such time or times as might or should be 
required by the Directors of said Company. And the plain- 
tiffs aver that on the ninth day of June, 1853, the Directors 
of said Company required twenty per cent. or sixty dollars 
of said amount to be paid on or before the fifteenth day of 
August then next ensuing ; by means whereof the said de- 
fendant became liable to pay to the said plaintiffs the said 
sum of sixty dollars, and being so liable he, the said defen- 
dant, in consideration thereof afterwards on the same day 
and year last aforesaid, undertook and faithfully promised 
the said plaintiffs well and truly to pay them the said sum 
of money, in this Count mentioned, whenever he should be 
thereunto afterwards requested.” 

The eighth, ninth and tenth counts were the same as 
the above, except that they aver other and additional calls 
upon the capital stock, of twenty per cent. each, payable 
at different times. 

The eleventh count alleges “that on the first day of No- 


























TERM AT JACKSONVILLE, 1857. 267 
Dorman vs. The Jacksonville & Alligator P. R. Co.—Statement of Case. 
vember, 1854, the said defendant had subscribed for three 
shares of the Capital Stock of the said plaintiffs of one hun- 
dred doliars each, the said plaintiffs being then and there a 
body corporate, duly created and established by act of the 
Legislature of the State of Florida; and in consideration 
of which said three shares of Capital Stock the said defen- 
dant had before that time undertaken and promised to pay 
to the said plaintifis the sum of one hundred dollars per 
share, in such amounts and at such times as might be requir- 
ed by the Directors of said plaintiffs; and the Directors of 
the said plaintiffs had required the said sum of one hundred 
dollars per share for the said three shares to be paid in five 
instalments of twenty per cent. each, payable respectively 
on the first day of June, the fifteenth day of August, the 
first day of November, 1853, and on the first day of 
September, and the first day of October, 1854; by means 
of all which premises, the said defendant had become liable 
to pay to the said plaintiffs the said sum of three hundred 
dollars. He, the said defendant, in consideration thereof 
on the day and year aforesaid undertook, and faithfully 
promised the said plaintiffs well and truly to pay them the 
said sum of three hundred dollars whenever he should be 

thereunto afterwards requested.” 

The twelfth count is in the form of the general indebi- 
tatus count. 

Attached to the declaration is a bill of particulars, as fol- 
lows, Viz: 
R. Dorman, 


To Jacksonville and Alligator Plank-Road Co., Dr., 
1853. 








June 1—To 20 per cent, on —— shares,........ $60 00 
Aug.15—“ “ “ « O° eaeteens 60 00 
Nov. l1—“ “ « - eked hous 60 00 
1854. 


Sept. 1— ¢“ “ “ nat as e@eeeeeves 60 00 
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Oct. 1—To 20 per cent. on GRRPOR SE cna! p00 60 00 
Nov. 1— “ amount of subscription for stock,....300 00 








« «4 “« due on calls,......++.......-300 00 

$900 00 

Annexed to the declaration appears a copy of a paper, 
as follows: 


“The books of subscription to the Capital Stock of the ) 
Jacksonville and Alligator Plank-Road Company will be 
opened at the Store of Fernandez, Bisbee & Co., in Jack- 
sonville, and at the Store of S. L. Niblack & Co., in Alliga- 
tor, on Saturday the first day of March next, and will be 
opened until the whole stock is taken. In behalf of the 
Commissioners. S. D. FERNANDEZ, Com’r. 

“January 30, 1851.” 

“This being the stock book required to be opened at the 
Store af Fernandez, Bisbee & Co., in accordance with the 
above notice, we the undersigned do severally hereby agree 
to subscribe the amount of stock opposite our names in the 
Jacksonville and Alligator Plank-Road Company; and we 
do further agree and bind ourselves severally to pay to the 
Treasurer of said Company the amount of stock hereunto 
subscribed and taken, in such amounts and at such time or 
times as shall or may be required by the Directors of said 


Company.” 
“Names of Stockholders. | Number of Shares. | Amount 
R. Dorman, 3 $300.” 


The defendant demurred tothe seventh, eighth, ninth and 
tenth counts, and assigned the following as causes of de- 
murrer : 

Ist. It is therein claimed that the plaintiffs were a body 
corporate before the defendant subscribed (and which state- 
ment is believed to be contrary to truth, and therefore as- 
signed as an additional cause of demurrer) to the stock 
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and are called the plaintiffs, and at the same time it is al- 
- leged that the defendant by such subscription became a 
stockholder, and consequently one of the plaintiffs, which 
would seem to be inconsistent. 

2nd. Because a written agreement is therein alleged to 
have been made by the defendant, to the Company, after 
such subscription to stock. No such written agreement 
nor any copy thereof is attached to the declaration in this 
cause as required by law. 

3rd. No sufficient cause of action is set out in said 
counts. 

4th: Such cause as is therein alleged is not sufficiently 
set out therein to charge this defendant. 

5th. The word defendants is used for defendant, and di- 
vers other causes. 

6th. Said counts allege plaintiffs were a body corporate 
before the books of subscription were opened and any of 
the plaintiffs had subscribed for stock. 

The defendant also demurred to the eleventh count, as- 
signing the following causes of demurrer : 

Ist. There is no sufficient cause of action set out in said 
counts. 

2nd. The cause of action therein alleged is not therein 
sufficiently set out to charge this defendant or to require 
him to plead and defend himself against the same. 

3rd. The word defendants is used in said count instead of 
defendant. 

The defendant also demurred to the twelfth count, as- 
signing the following causes of demurrer : 

Ist. That there is no sufficient cause of action set out in 
said count, and it is multifarious and double. 

2nd. The causes of action therein named are not suffi- 
ciently set out and declared upon. 

3rd. As appears by said count there is not necessarily 
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any liability on the part of defendant to pay the money 
therein named. 

4th. It alleges that defendant was indebted te plaintiffs 
for moneys due and payable, which is too general and in- 
definite, and not sufficient to charge dafendant for any- 
thing. 

The defendant also demurred generally to the declara- 
tion, assigning as causes of demurrer— 

lst. There is no sufficient count in said declaration by 
which to charge defendant on any promise and undertaking 
he may have made. Each and every of said counts is very 
imperfect, informal and in many respects incomprehensi- 
ble and not to be believed. 

2nd. Said declaration is needlessly long, making it oner- 
ous to defendant to plead to and defend himself against it. 

3rd. Said declaration is not properly entitled in this 
Court. ; 

4th. The bill of particulars is not sufficiently exhibited» 
and tends to confound and confuse rather than inform what 
is demanded. 

5th. The declaration charges the defendant with being a 
stockholder in said Company, and as such he isa party 
plaintiff as well as defendant, and cannot as such be com- * 
pelled to answer in a suit at law. 

6th. Because the act of incorporation of said Company 
provides a remedy against a non-paying stockholder, to-wit: 
the forfeiture of his stock. 

7th. The book of subscription alleged to have been sub- 
scribed by defendant is not attached to the declaration. 

The demurrers of the defendant aforesaid were over-rul- 
ed by the Court, to which he excepted. 

The defendant pleaded under oath— 

1st. That the writing or agreement annexed to the declar- 
ation is not his act and deed. 
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2nd. “That he is not aware of,nor does he believe or ad- 
mit that the said instrument of writing or pretended agree- 
ment is a copy of any undertaking or agreement of this de- 
fendant, but this defendant believes and will admit that he, 
with others, subscribed his name in a book which he sup- 
posed and supposes, and it was so represented to defendant 
by the person in charge thereof, tc have been a book of sub- 
scription, authorized by the act of incorporation of said 
company, to be opened at Jacksonville for that purpose, for 
three shares of stock in the said Company, and by such sub- 
scription incurred such liability, and only such liability as 
such subscription taken in connection with such act of in- 
corporation imposed on him, but he denies that he incurred 
any greater or other or different liability by such subscrip- 
tion, in consequence of the act of the Commissioners or any 
of them, or any of their agents placing any heading at the 
beginning of said book of subscription, or elsewhere un- 
known to defendant, and unauthorized by the act of incor- 
poration of said Company. Anddefendant further says he 
was and is ignorant of the heading at the beginning of said 
book of subscription, if there is any such heading, and he 
believes and alleges such act was entirely uriauthorized and 
of no effect, and defendant’s liability as he believes and al-. 
leges, was in no wise changed or altered, or increased by 
such act; and this he is ready to verify,” &c. 

3rd. “That he subscribed as he supposed for three shares 
of stock in said Company in (what he took to be and was 
so represented, and what he supposes is, and nothing more) 
a book of subscription, authorized by the act of incorpora- 
tion of said Company, and that by doing so he incurred 
thereby such liability and responsibility as is imposed for 
such act, by the said act of incorporation, but no other or 
greater liability or responsibility in consequence of any un- 
authorized (by said act of incorporation) act of any com- 
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missioners or their agents, in placing any hcading or form of 
an agreement at the head of said list or book of subscrip- 
tion, and he says that he was and is entirely ignorant of 
such agreement as is alleged (other than the simple sub- 
scription as aforesaid) and was not, and is not aware of 
having executed such agreement, as is alleged. And he 
further says that as such subscriber to the said stock of 
said Company, he paid the first instalment on said three 
shares of stock called for by the Board of Directors of said 
Company, which was twenty per cent. on the said three 
shares of one hundred dollars each, or sixty dollars for said 
three shares. And that subsequently to such payment of 
the said first instalment, so called for by said Directors of 
said Company, further instalments were called for by the 
Board of Directors of said Company, and notices of such 
calls and for such payment of such subsequent instalment, 
and instalments were published in a public newspaper in 
Jacksonville, for the length of time required by the act of in- 
corporation, and the defendant failed and neglected to pay 
such subsequent instalment and instalments; by means 
whereof, and by virtue of the said act of incorporation, his 
(the defendants) said stock and the previous payment and 
payments which defendant had made on account of said 
stock, became and were forfeited to the said Company, and 
the defendant was no longer, from that time, a stockholder 
of said Company, and the consideration for any further or 
other payments, and for any other and further demand 
against this defendant on account of said stock and of his 
said subscription as aforesaid for the same, has wholly and 
entirely failed, as he alledges he is advised and believes ; 
and this he is ready to verify,” &c. 

4th, “That if there is really any such instrument of wri- 
ting as that stated in the declaration and attached to the 
same, such agreement was and is unknown to the defen- 
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dant, and it was an entirely unauthorized and unwarrant- 
able act, as he believes and alleges onthe part of the Com- 
missioner or Commissioners or their agents; and if by the 
same any greater, other and further liability would be and 
was incurred by the subscribers aforesaid, in consequence 
thereof, such act was and is a fraud in law on this defen- 
dant and other subscribers (in said book) ignorant of the 
same, and therefore entirely null and void; and if of any 
force and effect whatever, it renders the subscription also 
null and void; and this he is ready to verify,” &c. 

The plaintiffs demurred to the said pleas of defendant, 
which demurrer was over-ruled as to the first, and sustained - 
as to the others, and leave was granted to defendant to 
plead over instanter. 

The defendant then filed under oath the following amend- 
ed pleas: 

Ist. “ And for a furtheplea, the defendant says that the 
heading or alledged agreement at the beginning of the 
book of subscription of the said Plank Road Company, is 
not his agreement, for the reason that when this defendant 
subscribed for stock in the book of subscription of said Com- 
pany, he was not informed of, nor was he aware of said 
heading or alledged agreement, nor has he since then ac- 
knowledged the same;-and this the said defendant is ready to 
verify.” 

2d. “And for a further plea, the said defendant says :— 
this defendant subscribed simply for stock in the book of 
subscription of said Company, as authorized by the Act of 
incorporation of said Company, without executing the agree- 
ment or form of an agreement at the head of said book of 
subscription ; and defendant paid the first instalment (on 
account of said subscription) called for by the Board of Di- 
rectors of said Company. But this defendant failed to pay 

35 





274 SUPREME COURT. 


Dorman vs. The Jacksonville & Alligator P. R. Co—Statement of Case. 


7% 





— = 
any subsequent instalment, and by force of the said Act of 
incorporation of said Company, this defendant’s said stock 
subscribed in said Company, and the previous payment 
which he had made thereon, became and was forfeited to 
the said Company ; and this he is ready to verify.” 

3d. “And for a further plea, the defendant says that the 
consideration for this defendan’ts said stock and subscrip- 
tion in said Company, has wholly and entirely failed for 
these reasons, viz : 

« That this defendant subscribed simply for stock in said 
Company, without executing the alledged agreement at the 
head of said book, and paid the first instalment on said 
stock, but wholly and entirely failed to pay any subsequent 
instalments, although subsequent instalments were called 
for by the Directors of said Company, and notice of such 
calls were given ; by reason whereof and by force of the 
said Act of incorporation of said Company, this defendant,s 
stock in said Company and the previons payment which he 
had made on said stock, became and were forfeited to said 
Company ; and this he is ready to verify.” 

4th. “And for a further plea in this behalf, this defendant 
says that when this defendant subscribed in the book of 
subscription of said Company for stock, he was not informed 
of, nor was he aware of the heading or form of an agree- 
ment at the head of said book (or list) of subscription, and 
the same was a fraud on him; and this he is ready to verify.” 

The following additional pleas were afterwards filed : 

5th. “ And the defendant for a further plea, says that he 
did not undertake and promise in manner and form as the 
plaintiffs have in their declaration complained against him; 
and of this he puts himself upon the country.” 

6th. “And fora further plea, the defendant says that 
the Board of Directors of said Company (nor the plaintiffs) 
have never called for and demanded from this defendant the 
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instalment and instalments on the said stock, as required by 
the Act of incorporation of said Company, as they were re- 
quired to do before defendant was liable to pay any instal- 
ment declared for in said declaration ; and this he is ready to 
verify.” 

“7th. “ And for a farther plea, the defendant says that 
the plaintiffs have let some of the stockholders of said Com- 
pany off, and declared the stock, for which they had sub- 
scribed, forfeited, without any payment whatever having 
been made on the same, and they have let off and settled 
with others of said stockholders on a partial payment, which 
this defendant avers they cannot legally do, and still hold, 
require and enforce payment from this defendant ; and this 
he is ready to verify.” 

8th. “ And for a further plea in this behalf, the defendant 
says that the said plaintiffs have abandoned their under- 
taking of building and constructing the said Plank Road ac- 
cording to the said Act of incorporation of said Company ; 
and this he is also ready to verify.” 

The plaintiffs demurred to the first, seventh and eighth 
pleas, moved to strike out the second, third and fourth 
on the ground that the same in substance have already been 
overruled, and also moved to strike out the affidavit to the 
same, as not being authorized by law. To the fifth plea 
plaintiffs joined issue, and to the sixth replied that plaintiffs 
have called for and demanded the instalments of stock as 
required by law. 

The Court, on argument, granted the motion to strike out 
the second, third and fourth amended pleas, and sustained 
the demurrer to the first, seventh and eighth pleas. 

By leave of the Court the defendant afterwards filed the 
following additional pléas, viz : 

“And for a further plea, the defendant says that the 
heading or alledged agreement at the beginning of the book 
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of subscription of the said Plank Road Company, is not his 
agreement, for the reason that when the defendant sub- 
scribed for stock in the book of subscription of said Compa- 
ny, he was not informed of, nor was he aware of said head- 
ing or alledged agreement; and this he is ready to verify.” 

“And for a further plea, the said defendant says, this 
defendant subscribed simply for stock in the book of sub- 
scription of said Company, without executing the agree- 
ment or form of an agreement at the head of said book of 
subscription, in accordance with the foregoing plea, and de- 
fendant paid the first instalment (on account of said sub- 
scription) called for by the Board of Directors of said Com- 
pany, but this defendant failed to pay any subsequent in- 
stalment and instalments called for and demanded by the 
Board of Directors ; by reason of which said failure to pay, 
and by force of the said Act of incorporation of said Com- 
pany, this defendant’s said stock for which he had subscribed 
in said book of subscription of said Company, and the pre- 
vious payments which he had made thereon became and 
were forfeited to the said Company; and this he is also ready 
to verify.” 

“And for a further plea, the defendant says, that when 
this defendant subscribed for stock in the book of subscrip- 
tion of said Company as aforesaid, he was not informed of, 
and was not aware of the heading or form of agreement at 
the head of said book of subscription, by reason whereof, 
the defendant avers that the same was a fraud in law on 
this defendant ; and this he is also ready to verify.” 

“And for a further p'ea, the defendant says that. the 
plaintiffs have let off some of the stockholders of said Com- 
pany, and declared their stock in said Company forfeited 
without their having made any payment whatever on the 
same, and which this defendant avers they could not legally 
do and still hold this defendant bound and require and en- 
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force payment from this defendant ; and this he is ready to 
verify.” 

“And for further plea in this behalf, the defendant says 
that the plaintiffs have let off and settled with some of the 
stockholders of said Company, on a partial payment only of 
the amount for which they had subscribed, and which this 
defendant avers they cannot legally do and still hold this 
defendant bound, and require and enforce payment in full 
from this defendant ; and this he is ready to verify.” 

The plaintiffs demurred ore tenus to these additional pleas, 
which demurrer was sustained by the Court. 

On the trial, the plaintiffs offered to introduce in evidence 
the book of subscriptions of the Jacksonville and Alligator 
Plank-Road Company, to which defendant objected on the 
ground of variance between the said evidence and the bill 
of particulars filed with the declaration, and also on the 
ground of variance between said evidence and the causes, 
of action set out in the declaration. But the Court over- 
ruled said objections, and defendant excepted. Plaintiffs 
then read in evidence the said book of subscription, which 
is the same as the paper attached to the declaration purpor- 
ting to be a copy, except that it contained other names be- 
sides that of R. Dorman, which alone appears in the said 
paper attached to the declaration as aforesaid. 

The defendant asked the Court to charge the jury— 

Ist. That under the plea of non est faclum under oath 
in this case, it is necessary that the plaintiffs should prove 
that defendant did execute the agreement charged against 
him; given by the Court. 

2d. And that under this plea, it is necessary for plaintiffs 
to, prove that defendant was aware of the heading or agree- 
ment at the beginning of the. book of subscription when he 
subscribed for stock in the said book ; given by the Court 
with the following addition, viz: 
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But if you believe from the evidence that said Dorman 
signed said agreement to take said stock, asread in evidence» 
this is prima facie that he was aware of said heading, and 
it is incumbent upon the defendant to show he was not 
aware of it. 

3d. And unless the jury believe the defendant was in- 
formed of said heading or agreement, or was aware at the 
time he subscribed, or subsequently acknowledged the same 
in some way, the jury should find for the defendant in that 
plea ; given with this addition, viz: 

If you believe that said defendant signed and executed 
said agreement, this is prima facie evidence he was in- 
formed of the heading, and it is incumbent upon said de- 
fendant to show he was not informed of said heading. 

4th. If the jury, from the evidence, believe that instalments 
were called for and demanded from defendant on account 
af said stock, and the defendant did not pay them after due 
notice thereof, his stock on account of said subscription be- 
came forfeited under the Act of incorporation of the Com- 
pany, and defendant was not liable to pay any more; 
refused by the Court. 

A verdict and judgment being rendered for plaintiffs, de- 
fendant apppealed. 


R. Dorman, pro. per. 
G. W. Cail, for appellee. 
Baurze.t, C. J. delivered the opinion of the Court. 


This is a suit instituted to recover instalments for stock 
alleged to be due to this Company. 

Defendant demurred to the 7th, 8th, 9th, 10th, 11th and 
12th counts of the plaintiffs’ declaration, but the Court ad- 
judged them sufficient, and this ruling presents the iat 
question for the consideration of the Court: - 
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The seventh count objected to, is a specimen of the oth- 
ers, and its disposition will avoid the necessity of treating 
each of them separately. It alleges “that on the Ist of 
March, 1851, the plaintiffs were a body corporate, duly 
chartered by the Legislature of the State, and being such 
body corporate, a book of subscription to the Capital Stock 
of said Company was afterwards opened, and the said de- 
fendant subscribed for three shares of the Capital Stock of 
said Company, of one hundred dollars each; by means 
whereof the said defendant became and was a stockholder 
in said body corporate, and in consideration of said three 
shares, the said defendant made and executed a promise or 
agreement in writing and delivered the same to said plain- 
tiffs, by which he promised to pay to the Treasurer of said 
plaintiffs the amount of three hundred dollars for the said three 
shares of stock, in such amounts and at such times and pla- 
ces as should be required by the Directors of said Company, 
and said plaintiffs aver that on the 9th of June, 1853, the 
Directors of said Company required twenty per cent., or 
sixty dollars of said amount, to be paid on or before the 15th 
of August next ensuing.” 

In the case of Barbee, vs. the same Plank-Road Compa- 
ny, 6 Florida, 265, the validity of a declaration based upon 
an engagement of the like kind with that of the present de- 
fendant, was before this Court. It is true the principal ob- 
jection there, was to the constitutionality of the law, yet 
other points were raised, and the sufficiency of the declara- 
tion was directly presented and adjudicated. Nor do we 
see any reason to doubt the propriety of the decision then 
given. It is very true if a point material to the case of the 
defendant had been passed without notice, or even if a ques- 
tion then made had been erroneously decided, we should 
feel bound, on being satisfied in this respect, to give him the 
benefit of the new light, and to correct the error. But we 














280 SUPREME COURT. 





Dorman vs. The Jacksonville & Alligator P. R. Co.—Opinion of Court. 

















see nothing in the new points presented to raise a doubt as 
to the correctness of the former adjudication. 

The decision of the Court is excepted to in sustaining the 
3d, 4th and 5th dilatory pleas. These assert “that the 
heading to the book of subscription of stock, was unknown 
todefendant, and unauthorized by the Act of incorporation, 
and he was ignorant of the said heading, and believes it 
was entirely unauthorised,” &c. This is certainly a novel 
mode of raising an objection of the kind. The plaintiffs 
had not declared upon a specific subscription in writing 
with any particular heading, nor attached any such to their 
declaration. The allegation as we have seen, was that de- 
fendant became the purchaser of three shares of stock for 
which he agreed to give three hundred dollars. Now the 
true point in issue was asto this engagement, and his plea 

‘of the general issue enabled him to set up and shew the 
precise nature, extent and character of his engagement, 
without regard to plaintiffs’ proof; and if this heading, made 
against his consent, being a part of the agreement, changed 
it any degree, it certainly was competent for him to prove 
it, and with such proof to sustain his defence. But it is by 
no means competent in this action for a defendant to antic- 
ipate a portion of the plaintiffs’ testimony, raise an issue 
upon it, and assail it inthis manner. Besides, it is not al- 
leged how and in what respect this heading altered the en- 
gagement as actually made—to what extent it was effeet- 
ed by it, so as to enable the Court to judge of the injury 
complained of. We see nothing then to satisfy us that the | 
Court erred in the decision made as to these dilatory pleas. 
The next assignment of error is that the Judge over-ruled 
the demurrer of plaintiff to the second dilatory plea of de- 
fendant. This may be ground of exception by plaintiff ; it 
fs difficult to perceive how ‘defendant was damnified by a. 
décision thus made in his favor. 
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The next objection is that the Court sustained the plain- 
tiffs’ demurrer to the first amended plea, and struck out the 
2d, 3d and 4th amended dilatory pleas. This first amended 
plea is but a reiteration of the previous ones as to the head- 
ing of the agreement, and is obnoxious to the objections al- 
ready stated. 

The second and third amended pleas set up a failure to 
pay the instalments, by reason of which failure and the Act 
of incorporation of the Company, the defendant’s stock be- 
came forfeited, and therefore that he is not liable to make 
further payment. The point raised by these pleas was 
fully considered by the Court in the the case of Barbee, al- 
ready cited, page 297, so that this ruling of the Court was 
notimproper. The 4th amended plea reiterates the subject 
of the heading of the subscription paper already alluded to. 

Complaint is made of the Court’s overruling the 7th and 
8th pleas in bar, the first of these alleging that the plaintiffs 
let off and declared the stock of other stockholders forfeited; 
without any payment, and settled with others on a partial 
' payment. It is scarcely necessary tosay that this forms no 
ground of discharge or satisfaction of defendant’s obliga- | 
tion. If wrong has been done in this respect, the injury 
may be repaired by the Directors or injured stockholders, 
or by legal action, and not by a renewal of the wrong by 
this Court. 

The eighth plea overruled by the Court, alleges that the, 
plaintiffs have abandoned their undertaking of building 
and constructing the said Plank-Road according to the said 
Act of incorporation. Conceding that the Company have 
arrived at the conclusion not to prosecute the work of con. 
structing a road such as was designated, it by no means fol- 
lows, as we conceive, that their contracts and engage- 
ments are thereby at an end and abrogated. Very clear- 
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ly, debts due by the Company to other individuals for work 
and service rendered the Company are not abrogated, and 
their own ability to discharge these may be dependent up- 
on their realizing from the claims due by their own debtors. 
If all the debts due by the corporation were settled and ad- 
justed, even then the legal consequence would not rightful- 
ly follow, for one or a few stockholders may have paid all 
their subscriptions and advanced means, whilst others may 
have paid none and thereby defeated the undertaking. To 
acquit and discharge the latter, would be to offer a premium 
to wrong—to tempt those who entered upon these underta- 
kings to seek the means of evasion and of escape from a 
just responsibility. 

A Court of Chancery on being satisfied that the Stock- 
holders had paid an amout equal to their engagement, so as 
to make the burthen equal amongst them all, might inter- 
fere, in case of abandonment of an undertaking, to prevent 
further calls ; but in a Court of Law we are clearly of 
opinion that the defence asset up hercis not sustainable. 
Sucha state of things if true, might worka forfeiture of the 
Charter, but its truth could only betried by proper proceed- 
ingsinstituted against the Corporation, in which proceedings 
the issue could be made. So long as the Corporation ex- 
ists, it has a right to sue for and recover its lawful demands. 
In Angell & Ames, on Corporations, page 575, it is said, in 
treating of suits by Corporations—“ Neither can it be shown 
“in defence that the plaintiffs have forfeited their corpor- 
“ rate rights by misuser or nonuser. Advantage can only 
“be taken of such forfeiture on process in behalf of the 
“State, instituted directly against the Corporation, for the 
“ purpose of avoiding the Charter or Act of Incorporation. 
“ And individuals cannot avail themselves of it in collater- 
“al suits until it be judicially decided.” Citing numerous 
- Cases, note 2. 
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Again on page 746, the same doctrine is Jaid down in 
different words: “A cause of forfeiture cannot be taken 
advantage of or enforced against a Corporation, collater- 
ally or incidentally, or inany other mode than by a direct 
proceeding for that purpose against the Corporation, so 
that it may have an opportunity to answer.” Citing au- 
thorities, note 1. 

There are five other pleas asserting the same defence as 
to the heading of the subscription, the forfeiture of the stock, 
letting off the subscribers, to which demurrers were sustain- 
ed. Of these we have this to say, that the Court should not 
have permitted them to be filed, as the same questions pre- 
sented in almost the identical language had been just de- 
termined. The Court owed it to itself—to its own dignity 
and character—to reject such effort to repeat and renew 
and reiterate the same defence. The most that a party 
can reasonably expect, is to have his defence adjudged and 
decided; when this is done his duty is to submit. 

On the trial of the case the plaintiff offered in evidence, 
the book of subscription of the Jacksonville and Alligator 
Plank-Roak Company, which was odjected to on the ground 
of variance between it and the bill of particulars. Weare 
wholly at a loss to percieve the variance alluded to. The 
bill of particulars is, for amount of subscription, $300; June 
1, 1853, to 20 per cent. on shares, $60; August 5, 20 per 
cent. on shares, $60 ; November 1, to 20 per cent. on 
shares, $60. The subscription is, “we agree to pay to the 
Treasurer of the Company the amount of stock hereto sub- 
scribed, in such amounts and at such times as shall be re- 
quired by the Directors of the Company.” The variance 
alleged in the brief is that there is a single name attached 
to the bill of particulars, whilst there are many to the agree- 
ment. It is scarcely necessary to say that this does not reach 
the form of an objection, much less the substance of one.— 
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The defendant moved the Court to instruct the jury, “ that 
it was necessary for plaintiffs tu prove that defendant was 
aware of the heading or agreement at the beginning of the 
book of subscription when he subscribed for stock in the 
said book. This was obviously improper and should not 
have been given. With the same propriety a party hav- 
ing a ncte might be required to show that the part of the 
instrument preceding the signature had been written pre- 
vious to the signing. The Court, instead of rejecting it ab- 
solutely, gave a qualified instruction going as far in favor 
of defendant as he had a right to expect. So another, the 
third instruction, to about the same effect, was asked and 
refused with the qualification. The other instruction re- 
fused, was as to the forfeiture of the stock, which we have 
already stated, has been sufficiently adjudicated by this 
Court. 


We then find no error in the ruling or adjudication of the 
Court below, and the judgment is therefore affirmed with 
costs. 


Epowarp A. DeCorres ann Wirt, ArreLiants, vs. JEFFERS, 
Coruran & Co., AppEeLLEs. 


Where a demurrer toa bill had been interposed, which was over-ruled and the 
defendant required to make answer, but failing to do so, a decree pro confes- 
so was entered for the complainant, the defendant upon the appeal, can bring 
before this Court only the matter in the record which transpired anterior 
to his default. 


Where the maker of a note executes to his sureties a deed of mortgage contain- 
ing a personal covenant to indemnify and save harmless, upon his failure to 
pay the note, and a bill filed by the sureties to enforce the covenant, by a 
foreclosure of the mortgage ; Held, that the payee of the note is nots ne- 
cessary party to the suit. 
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In such a case, the sureties may bring their bill to enforce the covenant, with- 
out having previously paid the debt. 

In this case the original note of $2,000 had been reduced by payments 
to the sum of eight hundred dollars, at the instance of the maker and upon 
his representation that an advance of $200 was necessary to enable 
him to go on with his business, and thereby make provision for the payment 
of the whole debt, the sureties procured from the payees the said advance, 
and the amount being consolidated with the old balance, the note was re- 
newed at sixty days for $1009. It was objected at the hearing, that 
this advance and consolidation constituted a new contract, and that the mort- 
gage had been fully discharged ; Held, that however this might be between 
parties not privy to the contrac‘, the objection would not hold as between the 
original parties to the mortgage. 


Appeal from the Circuit Court of the Eastern Circuit for 
Duval County. 

The facts of the case are set out in the opinion of the 
Court, to which reference is made. 


P. Fraser, for appellants. 


Call § Fleming, for appellees. 
DuPont, J., delivered the opinion of the Court. 


This is a suit in Equity, instituted in the Circuit Court of 
Duval County, by the appellees against the appellants, to 
enforce certain covenants contained in a mortgage of in- 
demnity. The bill sets forth the following state of facts: 

DeCottes, the defendant, being desirous of obtaining a 
loan from the Bank of Hamburg, in the State of South Car- 
olina, procured the signature of the complainants, as sure- 
ties on the note, which was discounted by the Bank; and 
in order to secure, indemnify and save them harmless from 
any loss, by reason of his failure to protect the said note 
and its renewals, he executed to them a mortgage upon 
certain real estate. The covenant contained inthe deed 
of mortgage is substantially by payment “or other lawful 
means to save, keep harmless and indemnify” the sureties. 
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After divers renewals of the same, the original note of two 
thousand dollars was, on the 6th of November, 1854, re- 
duced to, and renewed for the amount of eight hundred 
dollars, at ninety days. Inthe menthof May following, 
and after the falling due of the last mentioned renewal, 
the sureties, who were merchants of the town of Hamburg, 
informed the appellant of the disinclination of the Bank to 
extend any further indulgence on the debt, and urged him 
to provide for the payment of the balance then due there- 
on. In rerly to this communication, the defendant declar- 
ed his inability to meet the demand, unless he could re- 
ceive an advance of two hundred dollars, to enable him to 
start his Saw Mill and pay the running expenses of the 
same ; in which event he would saw out one hundred thou- 
sand feet of flooring lumber and consign the same to them, 
out of the proceeds of which, they were to pay the notes.— 
Jeffers, Cothran & Co., with the view to aid DeCottes to 
accomplish this purpose, arranged with the Bank to make 
the advance of the two hundred dollars, and on the 26th of 
June, 1855, the over due note of $800 and this ad- 
vance of two hundred dollars were consolidated, and a new 
note executed for the same by the parties to the original 
note, and the same was discounted by the Bank for sixty 
days. The understanding on the part of DeCottes to saw 
and consign the lumber to his sureties was not executed, 
and the note remained unpaid. 

On the 15th of January, 1856, the complainants filed their 
bill against DeCottes and wife, (who had renounced her 
right of dower in the premises,) alleging the foregoing facts, 
and further setting forth that the Bank was then urging 
upon them the payment in full of the last mentioned note, 
and asked for a foreclosure of the deed of mortgage and to 
be indemnified and saved harmless from the payment of the 
same. It does not appear that at the date of the filing of 
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the bill, Jeffers, Cothran & Co. had paid the no 
was within their control; but it does appear from tle de- 
cree, that at the hearing, the note was presented and filed 
as a part of the proofs in the cause. 

On the 3rd of March, 1856, the defendant, DeCottes, filed 
a general demurrer to the bill, which being heard, was 
over-ruled on the 30th day of July, and he required to an- 
swer by the rule day in September following. On the last 
mentioned day a decree pro confesso for want of an an- 
swer was entered up, and on the first day of Noveiber, 
1856, the final decree for a foreclosure and sale of the mort- 
gaged premises was pronounced by the Chancellor. 

In his petition of appeal, the appellant sets forth the fol- 
lowing facts as grounds for a reversal of the decree, viz: 

“First—That it appears from the said bill that the said 
plaintiffs have not paid the amount of the said note and 
therefore are not entitled to recover the same of your peti- 
tioner.” 

“ Second—The said bill is for foreclosure of said mort- 
gage and is not a bill quia timet, and if it were, it is de- 
fective for want of parties, the Bank of Hamburg being a 
necessary party to an effectual decree.” 

“ Third—The special relief prayed is mainly for a de- 
cree in favor of the Bank of Hamburg, which is not a par- 
ty to the bill.” 

“ Fourth—Because it appears from said bill that a new 
contract was entered into between the complainants and 
your petitioner, whereby the complainants agreed to make 
further advances, not provided for in the mortgage, and 
whereby they took up the note of eight hundred dollars 
and made a new note for one thousand dollars in consider- 
ation of the promise of the petitioner to furnish a cargo of 
lumber. That the said note of one thousand dollars was 
not made in renewal of the original note, but was made in 
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pursuance of a new and independent contract, by whick 
contract the said mortgage became null and void.” 

There are other grounds for a reversal stated in the peti- 
tion of appeal, but as they are all supervenient to the judg- 
ment upon this demurrer, it becomes unnecessary to notice 
them fer the reasons hereinafter stated. 

In Betton vs. Williams (4 Fla. R. 11,) this Court express- 
ly ruled, that when a demurrer to the bill had been inter- 
posed, which was overruled, and the defendant reguired to 
make answer, but failing todo so, a decree pro confesso was 
entered for the complainant, the defendant, upon the appeal 
could bring before this Court only the matters inthe record 
which transpired prior to his default. 

The Court say—*It iscontended by respondents, that this 
appeal cannot le sustained, because the appellant, in the 
Court below suffered the bill to be taken pro confesso, and 
the final decree passed by default. This is undoubtedly the 
rule in Chancery in England, and which has been recog- 
nized and adopted as the correct rule inseveral of the States 
of the Union.” (Citing 2 Smith Ch. Prac. 22; 1 Bland hk. 
12, 15; 8 Wend. R. 219 ; 25 Wend. R- 248; 12 John. R 293.) 
They further say-—“ We think such rule is consonant with 
reason and should be enforced here,so far as it can be made 
applicable to our practice.” And further—* Mr. Betton 
was not in default until February rules, 1849 ; consequently 
we consider he has the right to enter his appeal and bring 
before this Court, the matters in the record prior to his de- 
fault; the decree pro confesso and all other subsequent pro- 
ceedings in this cause, no matter how erroneous they be,. 
cannot be examined into upon his complaint.” 

The same doctrine was again recognized and sanctioned 
by the Court in the subsequent case of Megin vs. Filor et 
al, (4 Fla. R. 203:) They say—*It is true that this Court 
would refuse to entertain an appeal from a judgment or de- 
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cree entered by default or pro confesso in the Court below 
against a defendant, unless there had been some antece- 
dent judgment on demurrer or otherwise, and even then, he 
would not be heard on the subsequent matter. He would 
be required topurge himself of the contempt there, before he 
could be heard here upon such a judgment or decree.” 

Applying the doctrine thus announced withrespect to the 
effect of a decree pro confesso, it results that our enquiry in 
this case, must be limited to the decree over-ruling the de- 
murrer, and if that judgment be found correct, the final de- 
cree must be affirmed, however erroneous it may chance to 
be, concerning the correctness of which however, we do not 
feel ourselves called upon or permitted to express an opin- 
ion. 

In considering the several points set forth and argued at 
the hearing, as arising under the demurrer, we will some- 
what reverse their order and examine first the objection of 
‘a want of proper parties. 

It is contended that the Bank of Hamburg, being the pay- 
ee and holder of the note, has an interest in the mortgage 
security and consequently is not only a proper, but an in- 
dispensable party to the suit. Without undertaking to de- 
cide whether or not this objection can be raised under the 
general demurrer of the defendant, we are very clear in 
the opinion that the Bank is not an indispensable party to 
the suit. The covenant sought to be enforced is one entire- 
ly and exclusively between the principal and sureties, in 
which the Bank is not a privy, and is not to be affected by 
the decree. Indeed it would result in extreme hardship to 
the Bank to compel it to litigate a matter which it was not 
privy to, and had not in contemplation when it agreed to 
make the loan to the defendant. For aught that appears, 
the Bank in making the loan relied exclusively upon the se- 


curety afforded by the personal credit of the makers of the 
37 
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note, and had no knowledge of the existence of the mort- 
gage of indemnity given by the principal debtor to the sure- 
ties on his note. To compel it now, contrary to its wishes, 
to engage in an expensive litigation, which is not essential 
to the protection of the debt, would be not only highly im- 
proper, but grievously burthensome. 

It is insisted however, under this head, that unless the 
Bank be made a party tothe suit, there might be danger of 
a misappropriation by the sureties, of the proceeds of the 
mortgaged property, and the defendant might be compelled 
to pay to the Bank the amount of the note, after the amount 
had been raised out of the property and furnished to the 
sureties. If such a misfortune should occur, it will be but 
the fruit of the defendant’s own default, of which he will 
not be permitted to complain. For if any such danger was 
likely to arise from misplaced confidence in the integrity of 
his sureties, upon an appropriate allegation in his answer 
supported by sufficient proof, the Chancellor would cheer- 
fully have so framed his decree as to have afforded him the 
most ample protection. Not having answered, but volun- 
tarily submitted to a default, he will not now be permitted 
to complain of the decree in this respect. 

The next prominent objection insisted upon is, that as the 
sureties had not paid the note at the date of the filing of the 
bill, they had no right toa foreclosure. It will be noted 
that the mortgage sought to be foreclosed, contains a per- 
sonal covenant to “save, keep harmless and indemnify (the 
sureties) from the payment of the said note,” &c.y% The law 
is too well settled to need the citation of authority, that up- 
on the default of the principal debtor, the surety is at liber- 
ty to enforce the covenant anterior to a payment by him- 
self. In acase of that kind however, care should be taken 
to frame the decree so as to insure the proper application of 
the proceeds of the mortgage to the payment of the debt. 

, ‘ Cc sand 


. id 








* 
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The next objection is “that the note of one thousand dol- 
lars was not in fact a renewal of the original note, but was 
made in pursuance of a new and independent contract, by 
which contract the mortgage became null and void.” 

The argument used to sustain this objection was, that 
the two hundred dollars, was a separate and independent 
loan, and could not be viewed as a further advance upon 
the mortgage, there being in the deed no provision for such 
further advance; and consequently when that amount be- 
came consolidated with the eight hundred dollars due upon 
the previous renewal, and the whole was incorporated in 
the note of one thousand dollars, the whole partook of the 
nature of this new contract, and had the effect to discharge 
the covenants of the mortgage. However this might be in 
a contract between parties not privy to the centract, such 
as prior and subsequent mortgagees seeking to obtain a pri- 
ority with respect to the proceeds of the mortgaged proper- 
ty (about which we intimate no opinion.) it is very clear to 
our minds that as between the original parties to the mort- 
gage, the position is not sustainable upon any principle of 
law, equity or good morals. 

The advance of the two hundred dollars grew out of and 
was intimately connected with the original transaction—it 
was made at the earnest solicitation of the principal debt- 
or, and by his own admission, intended to enable him 
to comply with the covenant which he had entered into 
with his confiding sureties. In a matter of suretyship, the 
utmost good faith ought ever to be observed, and it is the 
duty of a Court of Equity, professing to administer justice 
upon high moral principles, rigidly to enforce its observance 
whenever it can be done within the rules prescribed for the 
government of these Courts. 

Upon a fall consideration of the whole cage, we are sat- 
isfied that no injustice has been done to the defendant by 
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the decree of the Chancellor. It is therefore the judgment 
of this Court that the final decree in this case be affirmed 
with costs. 











B. F. Merer anp F. Meyer, Aprriiants, vs. Muscow B. 
Foae, Executor or Green R. Meyer, pec’p, APPELLEE. 


No one but an heir of the realty or entitled to distribution, has a right to 
contest the probate of a will or a devise of the realty and slaves. 

An executor is not an incompetent witness to the will or devise, unless he is 
a legatee or devisee, or has an interest in the estate bequeathed to him; 
commissions to which he may be entitled as executor, will not exclude him 
under our laws. 


Appeal from the Circuit Court of the Eastern Circuit for 
Marion county. 

In November, 1855, Green It. Meyer executed his last 
will and testament in the presence of 8. G. Brown, M. B. 
Fogg and F. S. Lucias, as subscribing witnesses thereto, 
bequeathing all his estate to his wife and her heirs, and 
appointing Muscow B. Fogg, one of the subscribing wit- 
nesses, as executor thereof. 

In January, 1856, the said will was admitted to probate 
in Marion county, and letters testamentary were issued by 
the Judge of Probate to said Muscow B. Fogg. In April, 
1856, B. F. Meyer and F. Meyer gave notice to the Judge 
of Probate in writing that they would contest the said will, 
and on a hearing before him, their objections were over- 
ruled. An appeal was taken to the Circuit Court, and the 
following grounds urged as reasons for declaring the will 
void, viz: : 

First. That as the will is on two pieces of paper which 
are attached together with a wafer, and the signature of 
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the testator and attesting clause are upon a sheet separate 
from the body of the will, it should in consequence thereof 
be declared no will. 

Second. That as the will was attested by only three wit- 
nesses, and Muscow Bb. Fogg, the executor named therein, 
appears as one of them, who is incompetent to attest it as 
a witness, the same is therefore and for that reason void. 

The Circuit Court overruled the objections and decided 
the will to be valid, from which decision an appeal was 
taken to the Supreme Court. 


S. IL. G. Gary for Appellants. 
Dawkins, Smith and Rogers for Appellees. 
Barrzet, C. J., delivered the opinion of the Court. 


In the matter of the application for probate of the last 
will and testament of Green R. Meyer, deceased. 

The will of Green R. Meyer, late of Marion county, was, 
in January, 1836, duly admitted to probate, and letters 
testamentary issued by the Judge of Probate to Muscow 
B. Fogg, his executor. 

In April of the same year, B. I. Meyer and F. Meyer 
gave notice in writing to the Judge of Probate that they 
would contest the will. Ona hearing this officer overruled 
their objection and sustained the probate. On appeal to 
the Judge of the Circuit Court, he made a similar decision, 
and now tlic case is presented for our adjudication. 

A fatal objection to the case of these contestants arises at 
the very threshhold, from the want of interest on their 
part. The only persons competent to contest this will, are 
the heirs of the really or distributees entitled to the per- 
sonalty. Unless there is such interest, no one has a right 
to complain of injury from the probat2. These individu, 
als may occupy such position—their names would indicate 
it, but this is not suflicient. There should be allegation 
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and proof to that effect. The case has been presented and 
argued on other grounds, and we proceed to treat it with 
reference to the points discussed before us, desirous of dis- 
posing of it on the merits. 

The ground of objection here is, that the law requires 
three witnesses, and as Fogg the executor, one of these, is 
incompetent on the score of interest, there are in fact but 
two, and on this account the will is invalid. Itis conceded 
that he has no interest in the estate bequeathed or devised, 
and that the only interest he can possibly have is in the 
commissions or allowances that may be made to him as 
executor. 

It is obvious that the objection is applicable only to so 
much of this instrument as applies to land and slaves, as 
our statute requiring three witnesses is specially applied 
to them, being silent as to the personalty. It is in these 
terms: “That every person of the age of twenty-one years, 
being of sound mind, shall have power by last will and 
testament in writing, to devise and dispose of his or her 
lands, tenaments and hereditaments, and of his or her es- 
tate, right, title and interest in the same, in possession, 
remainder or reversion at the time of the execution of said 
last will and testament, and of the slaves which may be 
possessed by him or her at the time of his or her death, 
provided that every such last will and testament shall be 
signed by the testator, or by some other person in his or 
her presence and by his or her express directions, and shall 
be attested and subscribed in the presence of the said tes- 
tator or testatrix, vy three or more witnesses, or else it 
shall be utterly null and void and of none effect.” Du- 
val, 181. 

It is necessary to state that the term devise has a pecu- 
liar application to realty, the transfer of which by a testa- 
tor is designated by that term, whilst that of the person- 
alty is technically denominated the last will and testament. 
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The statute above quoted embraces slaves also, the lat- 
ter being regarded of such value as to be classed with the 
realty, although in other respects it is specially declared 
to be personalty. Other goods and chattels of a testator 
are regulated by the common law of England, which holds 
that “written wills need no witness of their publication. 
I speak not here of devises of land, which are quite of a 
different nature, etc. Buta testament of chattels written 
in the testator’s own hand, though it has neither his name 
or his seal to it, nor witnesses present at its publication, 
is good, provided sufficient proof can be had that it is in 
his hand-writing.” 2 Dlack. Com., 501-2. 

Our attention, then, will be directed to so much of this 
instrument as undertakes to dispose of the land and slaves. 

An objection of the character raised in this case was 
taken to a will of the realty in the Court of King’s Bench, 
and held not sustainable, Lord Ellenborough, OC. J., say- 
ing that “the point had been decided as long ago as Lord 
Hale’s time, that an executor having no interest in the 
surplus was a good witness to prove the will in a cause 
concerning the estate, and this had been followed by other 
decisions to the same effect. Ilere the executor took no 
interest under the will.” Bettison, etc. vs. Bromley, 12 
East. 250. To understand this, it may be proper to recol- 
lect that by the English law, prevailing at that time, the 
surplus, after payment of funeral expenses, testamentary 
charges, debts and legacies, belonged to the executor. 2 
Will., 898; Toller, 351; a state of things never prevail- 
ing with us. “The surplus is specially required to be dis- 
tributed according to the provisions of the law regulating 
descents.” Thomp. 191. 

It may be said, however, that this authority in East. has 
not a full application, because in England an executor is 
not entitled to commissions. Although this may be true, 
yet where no legacies are given, on petition to the Court of 





296 SUPREME COURT, 





Meyer and Meyer vs. Meyer’s Exeeutor.—Opinion of Court. 


pense for loss of time, pezsonal trouble and expense in the 
management and settlement of the testator’s affairs, “ it is 
the settled practice to make the allowance.” Note to 3 
P. Wms., 251; Brocksoppe vs. Barnes, 5 Mad. Chy., 89, 
(61.) 

Even under this construction of the law, admitting exec- 
utors as witnesses who were not entitled to the surplus, 
and rejecting those to whom a devise or legacy had been 
given, it was perceived that great injury would ensue. 
Hence the statute 25 George 2, c. 6, was passed, “ that if 
any person shall attest the execution of any will or codicil, 
(after June, 1752,) to whom any beneficial devise, legacy, 
estate, interest, gift, or appointment of, or affecting any 
real or personal estate, other than except charges on lands, 
tenements or hereditaments for payment of debts, shall be 
thereby given or made, such devise, legacy, estate, interest, 
gift or appointment shall, so far only as concerns such per- 
son attesting the execution of such will or codicil, or any 
person claiming under him, be utterly null and void, and 
such person shall be admitted as a witness to the execution 
of such will or codicil, within the intent of said act, not- 
withstanding such devise, legacy, estate, interest, gift or 
appointment mentioned in such will or codicil.” Powell 
Dev., 116. 

This having been enacted previons to the 4th July, 
1776, became a law of Florida under the provisions of 
our law adopting the statute and common laws of Eng- 
land prior to that period. Such was the state of the Eng- 
lish common law and statutes on this subject. Have they 
been altered or repealed by any law passed by our Legis- 
lature ? 

The Territorial Legislature, in the general law passed on 
the subject of wills, letters of administration, &c., amongst 
others enacted the following clause in 1828: “ That last 
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wills and testaments, both of real and personal property, 
may be admitted to probate upon the oath of any person 
appointed executor or executrix, or where no person is ap- 
pointed, of any other credible person having no interest 
under the will, that he or she verily believes the writing 
exhibited as the last will and testament, to be the true last 
will and testament of the deceased,” &c. Duval, 182. 

If the question depended upon this clause, there would 
be little difficulty in itssolution. The probate is expressly 
directed to be granted on the oath of tle executor, without 
any restriction as to interest, and he is made to oceupy the 
position of a credible witness, having no interest under the 
will. The probability is that this was regarded as improv- 
ident or obscure, hence another law was passed the ensu- 
ing year, that “‘no will shall be admitted to probate upon 
the oath of any person appointed exceutor or executrix 
thereto, when it shall appear by said will or otherwise that 
said person so appointed is interested in the estate therein 
bequeathed, or any part thereof.” Laws 1829, Duval, 185. 

. The character of the interest to produce this exclusion is 
the enquiry before the Court. Does it mean an executor 
having an obvious interest in the estate bequeathed, or a 
part thereof, as a legatee or devisee, or does it extend farther 
and embrace such claim on the estate as he may have for 
services to be rendered after the death of the testator? If 
the former be the true view of the subject, then the exeeu- 
tor is competent; if the latter, then his testimony is to be 
rejected, aud the will is invalid. That a person having a 
claim on an estate for commissions may be said, in the lar- 
ger acceptation of the term, to have an interest in the es- 
tate, may be admitted. But was this large and extended 
sense that which was in the mind of the Legislature on 
this occasion? Wethinknot. They had said the previous 
year that the exe: utorshould be admitted without referenee 
to his interest. In making a change, they might have re- 
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jected his testimony entirely by repealing that clause, 
which would have removed all doubt on the subject. This 
they have not done, but amended the law by declaring 
that he shall not be admitted if “interested in the estate 
bequeathed or any part thereof,” showing that they de- 
signed a qualification and restriction, rather than an en- 
tire exclusion or prohibition. Besides, repeals are not fa- 
vored by implication ; leges, posteriores priores contrarias 
abrogant. Indeed the statute repeals only so much as is 
inconsistent, so that a construction must be given, if per- 
mitted by a fair interpretation of the words and language 
used, to avoid a repeal, as was declared by the Court at 
the present term in the case of Duncan, &c., vs. Stewart, 
&ec. 

The fair import of the terms used, we think, conforms to 
this view. When we speak of an interest in an estate, we 
have reference to the right or title of the owner; in legal 
language, “of that particular right in a certain piece of 
land. (or other property,) exercisable by its owner ”—not 
toaclaim for service rendered it. A devisee or legatee 
under a will, might assign all his right and interest in the 
estate bequeathed to him with great propriety. Muscow 
Fogg, the executor of this will, having no legacy nor de- 
vise, but only the prospect of commissions or pay for ser- 
vices.to be rendered, could hardly, rightly and with pro- 
priety convey these as an interest in the estate bequeathed 
tohim. These commissions are given by the law and not 
by the testator, and cannot with propriety be termed or 
regarded as the estate bequeathed, or a part of the estate 
bequeathed, whereas the interest of the legatee or devisee 
may well be so considered and regarded. In point of fact, 
the testator had bequeathed to his wife the entire estate, 
“with every part and portion of property of which he 
might die possessed.” How then could any one else have 
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an interest in the estate, or a part of it, bequeathed by the 
will ? 

The construction contended for, if extended, would dis- 
qualify not only the executor, but all others rendering ser- 
vice to the estate. The Judge of Probate himself is al- 
lowed a compensation for his service in taking probate of 
the will; why is he not incompetent? In like manner the 
sheriff, appraisers of the estate, the auctioneer, mechanic, 
merchant and lawyers rendering service, are entitled to 
compensation ; why are they not also disqualified and in- 
competent witnesses? If an executor had been agent for 
the testator in his life time, in charge of the same estate, 
and entitled to compensation for his services, his testimony 
would have been admissible, as was said by this Court in 
Croom vs. Noel and wife, 6 Florida, 59, in conformity to 
established principles. 1 Green., 564. Why then should 
he be incompetent when the same agency is continued 
after his deathj? We are of opinion then that the law of 
1829 repeals the law of 1828 on this subject only so far 
as the executor may be Jegatee, devisee, or has an interest 
in the estate, or a part of it bequeathed to him by the will. 
We have been referred to decisions in North and South 
Carolina as applicable to the case. 

Without understanding the entire scheme, usage and 
policy of a State or a particular subject, it is rather diffi- 
eult to attain a satisfactory conclusion from any particular 
decision of its Courts; more especially where the clause 
quoted is not identical with our own. In the decision re- 
ferred to as having been made in North Carolina, the con- 
struction was upon a statute that wills “shall be subseri- 
bed in the testator’s presence by two witnesses at least, 
no one of which shall be interested in the devise of said 
land.” The Court say, “the statute (allowing compensa- 
tion to the executor) 7s confined to the personal estate, as 
_ is shown by its making the commission a subject of re- 
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tainer against creditors, legatees and next of kin. The 
words of the statute are ‘creditors and all others having 
an interest in the estate.’ But upon a power to sell land 
or a devise of it to-him in trust to sell, the executor is a 
mere trustee entitled in England only to his expenses, and 
here to nothing more, except as a Court of Equity may in 
its discretion think proper to allow. Of strict right he is 
entitled to nothing, and therefore cannot be said to be in- 
terested in the devise.” Tucker vs. Tucker, 5 Ired. Law, 
157. 

There is no proof in this case that the personalty will be 
insufficient to pay the debts and the commissions of the 
executor; on the contrary, the fair inference from the re- 
cord is, that it will be abundantly able to pay both. In 
this event, as by our law the executor cannot interfere with 
the land, nor sell the slaves, there is no prftext for holding, 
according to this authority, that he has an interest of any 
kind whatever in the land or slaves. Indeed if this be 
the case, his duty will be to sell the personalty, collect 
debts due, pay those owing from the estate, and turn over 
the slaves and the residue to the devisee. He would then 
have no interest in either the land or slaves. His interest 
would be in the personalty ; the will for the disposition of 
which would be established by the other witnesses, and 
not be dependent upon any proof from him. The remarks 
of the very intelligent Court as to a disposition of the per- 
sonalty in the State of North Carolina, are upon very pe. 
euliar provisions, not at all like ours, and while they pre- 
sent views somewhat adverse to those now announced, 
they are not of a character to induce a change on our part. 

We do not notice particularly the decisions in the State 
of South Carolina, as we discover a great difference of 
opinion amongst the Judges, the later decisions of that en- 
lightened Court overruling two former ones of the same 
Court, and this dissented from by two of their ablest 
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Judges. The earlier decisions took the stringent view by 
excluding the executor, showing very clearly as the course 
of legislation, indeed in England as well as in this country, 
an exceeding embarrassment on the subject, and that much 
injury has resulted from a strict and severe rule. In the 
case quoted from North Carolina, the Court say, * it is to 
be regretted indeed that the Legislature has not adopted 
the policy of the act of Geo. 2, and destroyed the interest 
of the subscribing witnesses, by making void all gifts in 
the will to them ; and the want of such a provision is gen- 
erally felt in this case, as it defeats the most beneficent 
provisions for the families of the very persons who contest 
this will.” Whilst the Legislature, in the first enactment, 
may have gone too far to permit proof by an executor, 
whether interested or not, in the construction we give, our 
endeavor has been to avoid going to the opposite extreme 
by excluding him entirely. 

We take pleasure in acknowledging our obligations, as 
well for the arguments of connscl on both sides, as the very 
conclusive opinion of the Judge of the Circuit Court. We 
feel indeed that but little has been added to the views pre- 
sented by him. 

The judgment of the Circuit Court will be affirmed with 
costs. 


Jonx B. McHarpy anp Tue Crepirors or Rozggertr Mo-. 
Harpy, pec’p., APPELLANTS, Vs. Liu Survivine Execv- 
tor oF Ropert McHarpy, er Au., ArrreLLess. 

The claimant of a Ganancial right under the laws existing in the Province of 
Florida, whilst it was part of the Spanish dominion, takes subject to the 
debts contracted during the marriage, which ure to be paid out of the com- 
mon property—he cannot take this property and leave the debts unpaid. 
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To recover an interest of this kind there should be a representative of the 
estate. 

By the laws of Florida in force in 1811, ’12 and 1818, the father had the usu- 
fruct of his child’s property, during his minority, and was not accountable 
for the profits nor for the hire nor wages of his slaves. 


An adverse right is not proper in a bill for distribution, and a claim so pre- 
sented should be dismissed. There should be a suit at law ora bill filed 
or cross bill, or bill of interpleader, to attain this end. 


A devise of real and personal property to pay debts, and especially certain 
specified debts, creates a trust which will be executed by a Court of Equity, 


Nor does the presumption of payment from lapse of time apply to those 
debts, more especially as in this case where there has been and is property 
to pay debts with, and few or none have been paid and no allegation that 
those claimed have been paid. 


Where a debt is presented under an advertisement to an executor, regularly 
qualified, this is sufficient, and another notice is not required to one quali. 
fied many years afterwards. 


Lawyer's fees for managing a suit for distribution should be paid by an exec- 
utor, like those of any other individual, on his own responsibility, so as to 
be presented to the Master and not to the Court for allewance in the first 
instance. It will then be subject of objection and of exception. 


Where a will imposes a trust of this kind for the payment of debts, a Court 
of Equity has jurisdiction and will settle the matter of the trust upon its 
own rules and principles—so that a Master will be appointed to settle, ad- 
just and audit the executor’s account, and all matters, questions and subjects 
eonneeted with the trust. 


Appeal from a decree of the Circuit Court of the East- 
ern Circuit for St. John’s county. 

The executor of Robert McHardy, dec’d., instituted this 
suit. in the Court below against the creditors and devisees 
of said Robert McHardy and others, asking advice as to 
the administration of said estate, the disposition of a sum 
of money on hand, the payment of debts, the distribution 
amongst those entitled and a final discharge. 

The executor alleges the collection of ten thousand dol- 
lars, obtained from the Government of the United States, 
for injuries and losses sustained by Robert McHardy in 
his planting interests by the invasion of the Province of 
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East Florida, then under the dominion of Spain, in the 
years 1811, 1812 and 1813. A claim to this fund is set up 
by two parties, children of Robert McHardy by different 
mothers, and by the creditors. 

The answer of John B. McHardy, one of the children of 
Robert McHardy, dec’d., sets up the following facts upon 
which his claim is based, viz: ‘During the years 1811, 
1812 and 1813, when the said losses accrued, his father: 
Robert McHardy was a Spanish subject ; that prior to that. 
time, to-wit, in the year 1798, he had intermarried with: 
Mrs. Mary McHardy, a resident of Nassau, New Provi- 
dence ; that prior to said marriage, a marriage settlement 
or contract was made by said McHardy, by which the 
property was settled upon her as her separate property, or: 
that subsequently her father, John Bunch, settled the ne- 
groes with’which the said crops were made, upon said Mary 
as her separate property ; that some time after 1802 they 
removed to the Territory of Florida, bringing the negroes 
with which the crops were made, and that Mrs. McHardy 
died, leaving said John B. McHardy as her sole heir-at- 
law. And he further saith, that after the death of Mrs.. 
McHardy, the said Robert McHardy kept possession of the 
joint property, the increase during coverture, and also the- 
separate property of Mrs. McHardy, and worked them at 
the domicil at Tomoka till after the year 1813, and made 
no division and gave no account of such joint property 
and of the increase and proceeds thereof till after the year 
1813, and that this defendant, as heir-at-law of said Mary- 
McHardy, is entitled to a large part of the proceeds paid 
the said complainant for the loss of said crops, being the 
increase and proceeds of the labor of the negroes belong- 
ing to the defendant in right and by descent from his mo- 
ther, the said Mary, and that he is entitled to at least one- 
half of the proceeds of said crops in right of his mother, 
being the proceeds of the property acquired.during cover-. 





SUPREME COURT, 





Males et al. vs. Metlandy s Exeeutor. —Statement of Case. 


ture and with mbigh the said Robert McHardy, after the 
death of said Mrs. Mary McHardy, had been doing busi- 
ness and planting; that from the removal from Nassau to 
East Florida, till after the year 1813, they were residents 
of a Province of Spain and were wholly subject to its 
laws, and that at the time of the death of Mrs. Mary Me- 
Hardy, her property descended to the defendant under 
Spanish law, by which he became entitled to the Ganan- 
cial property acquired during the coverture, and he prays 
his portion of the amount paid complainant for loss of 
crops may be set off and decreed to be paid by said com. 
plainant. 

Mrs. Mary McHardy, it appears, died in 1807, after her 
removal to Florida. John B. McHardy, at the time these 
losses were sustained, was a minor of about twelve or thir- 
teen years of age. 

The increase of the negroes settled on Mrs. McHardy, 
from nine to twenty-five, were sold to G. Anderson in 1823. 

Robert McHardy, some time after the death of his first 
wife, and in the latter part of the year 1813 or 1815, in- 
termarried with Caroline McHardy, his second wife, whose 
children claim, on similar grounds, a portion of the money 
in the hands of the executor. The negro property be long- 
ing to Mrs. Caroline McIlardy was not brought to F lorida 
until the year 1815. 

On the first day of December, 1822, Robert McHardy 
executed a deed of assignment whereby he assigned to 
John Rodman, of St. Augustine, all his property, real and 
personal, “‘in trust for payment of all his debts, with pow- 
er to sell lands, goods, &c., and from the proceeds to pay 
what sum of money he may owe to Mrs. Fontane for board 
and lodging, next a debt due John Rodman and John Drys- 
dale, next whatever sum he may owe Samuel Fairbanks, 
and the firm of Ripley & Fairbanks of St. Augustine, and 
afterwards to pay all his just debts contracted in Flor- 
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da, and afterwards whatever may be owing by him as one 
of the firm of James and Robert McHardy, in Nassau, 
New Providence,” and providing for the support of the 
assignor and his family. 

On the same first day of December, 1822, the said Ro- 
bert McHardy made his last will and testament, which 
was admitted to probate fourteen days after, whereby he 
directed his ‘* executors, or a majority of them, or the sur- 
vivor, to sell and dispose of his goods and chattels, lands, 
&c., and all other estate, real and personal, and to pay his 
just debts,” &c. In the fourth article he expressly de- 
clares ‘‘ his last will and testament to be subject to a deed 
of assignment of his whole estate, real and personal, made 
and executed by me this day to John Rodman, one of my 
executors herein named, in trust for the purposes mention- 
ed in said deed of assignment, hereby ratifying and con- 
firming said deed of assignment in all its parts.” 

A few days after the execution of his will Robert Mc- 
Hardy died, and immediately after, Rodman, Orman and 
Sibley qualified as his executors. The present executor, 
who is the survivor of those named in the will, qualified in 
the year 1838. 

It appears that Edward Sherman, now deceased, whose 
claim is not embraced by the provisions of the will and 
deed of assignment executed by Robert McHardy in his 
life time, recovered a judgment against the executors of 
McHardy who first qualified, at May term, 1824, and also 
another judgment against John Rodman, one of said exec. 
utors, in the year 1842. This claim is now represented by 
Whipple Aldrich, administrator, &c., of the estate of said 
Sherman. 

Objection to the claims of the creditors was made on the 
ground that they were not presented to the complainant 
surviving executor as required by an advertisement, in con- 
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formity to the statute, made by him after he had qualified, 
and also that they are barred by lapse of time. 

The Court below decreed in favor of the children of Car- 
oline McHardy, rejecting the claims of John B. McHardy 
and ef the creditors. 


G. W. Call and G. &. Fairbanks for Appellants. 
Benj. A. Putnam for Appellees. 


Barrzett, C. J., delivered the opinion of the Court. 


This is a suit instituted by the surviving executor of 
Robert McHardy, who died in the city of St. Augtstine in 
the year 1822, against the creditors, devisees of the estate, 
and others, asking advice as to the administration and dis- 
position of a sum of money on hand—to have the debts 
paid—a distribution amongst those entitled, and for a dis- 
charge. 

The principal question is presented by the claim of two 
parties, children of the testator by different mothers, to a 
portion of ten thousand dollars obtained from the Govern- 
ment of the United States for injuries to and losses sustain- 
ed by him in his planting interests by the invasion of the 
Province of East Florida, then under the dominion of 
Spain, in the years 1811, 1812 and 1813. 

The claim of one of these, John B. McHardy, will be 
best understood by the statement contained in the answer 
filed by him. ‘ During the years 1811, 1812, 1813, when 
the said losses accrued, his father, Robert McHardy, was 
a Spanish subject ; that prior to that time, to-wit: in the 
year 1798, he hadintermarried with Mrs. Mary McHardy, 
a resident of Nassau, New Providence; that prior to said 
marriage, 2 marriage settlement or contract was made by 
said McHardy, by which the property was settled upon 
her as her separate property, orjthat subsequently her fa- 
ther, John Bunch, settled the negroes with which the said 
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crops were made upon said Mary as her separate proper- 
tp; that sometime after 1802 they removed to the Territo- 
ry of Florida, bringing the negroes with which the crops 
were made, and that Mrs. McHardy died, leaving the said 
John McHardy as her sole heir-at-law.” And he further 
saith, that “after the death of Mrs. McHardy, the said 
Robert McHardy kept possession of the joint property, 
the increase during coverture, and also the separate prop- 
erty of Mrs. McHardy, and worked them at the domicil at 
Tomoka till after the year 1813, and made no division and 
gave no account of such joint stock property, and gave 
no account of the increase and proceeds thereof till 
after the year 1813, and that this defendant, as heir-at- 
law of said Mary McHardy, is entitled to a large part of 
the proceeds paid the said complainant for the loss of said 
crops, being the increase and proceeds of the labor of the 
negroes belonging to the defendant, in right and by descent 
from his mother, the said Mary, and that he is entitled to 
at least one-half of the proceeds of said crops in right of 
his mother, being the proceeds of the property-acquired 
during covertureand with which the said Robert McHardy, 
after the death of said Mrs. Mary McHardy, had been do- 
ing business and planting; that from the removal from 
Nassau to East Florida till after the year 1813, they were 
residents of a Province of Spain, and were wholly subject to 
its laws, and that at the time of the death of Mrs. Mary Me- 
Hardy, her property descended to defendant under Span- 
ish law, by which he became entitled to the Ganancial 
property acquired during the coverture, and he prays his 
portion of the amount paid said complainant for loss of 
crops may be set off and decreed to be paid by said com- 
plainant.” 

A right is first asserted to a large part of the proceeds 
paid for losses, being the increase and proceeds of the labor 
of the negroes belonging to defendant in right and by de- 
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scent from his mother ; and secondly, to half of the crops 
in right Sf his mother, being the proceeds of the property 
acquired during the coverture. Mrs. McHardy was mar- 
ried in 1798, came to Florida in 1802, and died in 1807, so 
that half the wages or hire of her slaves from 1802 to 1807, 
together with their labor in 1811, °12 and °13, constitutes 
the extent of this claim. Is he entitled to all this or to ei- 
thersum? If there is a just claim due the estate of Mrs. 
Mary McHardy against any one, derived even under Span- 
ish laws, it must be asserted in the mode prescribed by our 
laws, and letters testamentary or of administration are in- 
dispensable to its maintenance. The Courts, neither of 
law nor of equity, recognize a claim presented in any other 
shape, and very appropriately, as the primary duty of the 
legal representative, whether executor or administrator, is 
to pay debts, an obligation enforced by his oath, and in 
case of the latter by his bond. These paid and discharged, 
the right of the distributee, legatee or heir commences.—. 
The Spanish law recognizes as to a Ganancial interest an 
obligation of this very character, when it declares that 
‘“‘ gains and losses being common, the debts which are con- 
tracted during the marriage, are to be paid out of the com- 
mon property.” 1 White’s Recop., 63. 

So that if this claim were now sustained, an enquiry 
would be necessary to ascertain as well the losses as the 
gains during this period. This has not been suggested and 
with some prudence, as the record shows but very few 

ins and a large indebtedness, the increase of the negroes 
settled upon Mrs. McHardy, from nine to twenty-five, sold 
to Anderson in 1523, constituting perhaps the only evi- 
cence of gains, if they are to be regarded as a part of the 
joint property. 

A claim asking all of the common property, the gains 
and profits to the exclusion of the losses and in disregard 
of the joint responsibilty of a joint concern, asserted 
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against those having «# fair right to be remunerated out of 
it, is not entitled to the favorable regard and considera- 
tion of a Court of Equity. It is but justice to the counsel 
of this party to say that he did not insist upon the claim 
in this aspect. 

The main reliance however is upon the other position, 
that J. B. McHardy “‘is entitled to a large part of the pro- 
ceeds, being the increase of the labor of the negroes be- 
longing to him in right and by descent from his mother.” 

At the time of these losses in 1811, °12 and 713, J. B. 
McHardy was a minor, probably of the age of twelve or 
thirteen years, so that his rights in the money claimed 
will depend on the character of his interest in the prop- 
erty under the Spanish laws then in force in the province 
of Florida. Wasa child there entitled to the possession 
of property during his minority—to its fruits—to the wa- 
ges of his slaves, or could he at the expiration of his mi- 
nority hold his father, if in possession, accountable for the 
profits? This is the question. No law has been cited in 
support of any such proposition; on the contrary, in the 
very able brief furnished by the counsel of the creditors, 
the opposite doctrine is maintained and demonstrated. 
“Fathers are bound (we quote but one authority from it,) 
to administer, totake care of and defend, as well judicially as 
otherwise, the adventitious property of their children, en- 
joying the usufruct of it and the dominion of their profec- 
titious property, although the peculium or stock, that is 
the property which the sons acquire in the army or in the 
service of the King at Court, belongs in entire dominion 
to them.” 1 White’s Recop., 66. 

The law of Spain then giving to the father the dominion 
over the slaves and their wages, there is no just claim on 
the part of his son, J. B. McHardy, against his estate on 
this account. 

It is said, however, that the labor of these slaves follows 
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and must abide the original. trust created in Nassau. 
That the provisions of the trust deed would control and de- 
termine the interest of the female in any country to which 
the property might be taken, as a general proposition, is 
true and may not be controverted. May this be affirmed 
of the person who is to take in remainder? Unless some 
condition or restriction is attached to the ownership, there 
is no reason for holding such a consequence. There is no 
restriction attached to this interest. John B. McHardy, 
if of full age, would have taken the property in absolute 
right, truly stated in his answer, “as belonging to him in 
right of his descent from his mother.” But he was under 
age and could not take the fall ownership. This, very ob- 

+ viously, was owing, not to the deed, but to the law prohibit- 
ing the enjoyment of the property during his minority, 
and giving the use of it to his father as a means of sup- 
port to his child. 

In every view we have been able to take ofthe case, the 
claim of John B. McHardy to these gains, to.the wages 
and labor of these slaves, is not sustainable in law or equi- 
ty, in conscience or right, and the Court below did right in 
rejecting it. In this respect the decree of the Court below 
will be affirmed. 

The reasons already stated, for the most part, are fatal 
to the claim of the children of Caroline McHardy, second 
wife of the testator, to whom a decree is rendered for 
$3483.41. For other reasons it should be rejected. A 
claim is scarcely asserted by these parties, either in the an- 
swer or in the argument of their counsel, and very prop- 
erly, for there is no testimony in the record to support it, 
The proof is, that their mother was not married until the 
latter part of the year 1813 or 1815, and that her negroes 
were not taken to Florida until 1815. The decree of the 
Circuit Judge in their favor will be reversed and set aside- 

The important interests thus disposed of are raised in the 
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answer in reply to a suggestion of the bill. On this ground 
alone the claim should have been dismissed. Adversary 
rights, adverse claims are not permitted, are indeed in di- 
rect conflict with a bill for account, distribution and dis- 
charge by an executor, which can only be after these have 
been disposed of, and jnothing remains but to pass the ac- 
count and distribute the proceeds. These hostile claims 
appropriately require a different mode of proceeding by 
bill or cross bill, or of interpleader, if they do not rightfully 
pertain to another jurisdiction, If we have not pursued 
this course of dismissal here, it has been from a disposi- 
tion to determine the case upon its merits, if if may be 
done, rather than turn the parties to a new suit, more es- 
pecially when the point has been argued and discussed 
without relying on so manifest an objection. 

The mode of presenting claims for adjudication is found- 
ed in a high degree of wisdom, connected with the right 
and proper disposition of the subject, and should be ad- 
hered to by the Courts. There is propriety as well as 
safety in not deserting antiguas vias, and a departure is 
ever attended with perplexity to the Court in the decision 
of the case, and to the parties in the ascertainment of their 
rights. | 

The claims of the creditors are the next subject of con- 
sideration. To determine these it is necessary to refer to 
two instruments of writing executed by the testator, Me- 
Hardy, a few days before his death: the one an assignment 
or deed of trust, the other his last will and testament. 

On the first of December, 1822, Robert McHardy as- 
signed and transferred to John Rodman, of St. Augustine, 
all his property, real and personal, “in trust for payment 
of all his debts, with power to sell lands, goods, etc., and 
from the proceeds to pay what sum of money he may owe 
to Mrs. Fontane for board and lodging, next a debt due 
John Rodman and John Drysdale, next whatever sum he 
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.may owe Samuel Fairbanks and the firm of Ripley & 
Fairbanks, of St. Augustine, and afterwards to pay all his 
just debts contracted in Florida, and afterwards whatever 
may be owing by him as one of the firm of James & 
Robert McHardy, in Nassau, New Providence.” 

On the same Ist of December, 1822; he made his last 
will and testament, admitted to probate fourteen days 
after, whereby he directed “his executors, or a majority 
of them, or the survivor, to sell and dispose of his goods 
and chattels, lands, etc., and all other estate, real and per- 
sonal, and to pay his just debts,” ete. 

In the fourth article he expressly declares his “ last will 
and testament to be subject to a deed of assignment of his 
whole estate, real and personal, made and executed by me 
this day to John Rodman, one of my executors herein 
named, in trust for the purposes mentioned in said deed of 
assignment, hereby ratifying and confirming said deed of 
assignment in all its parts.” 

Although the assignment might be objectionable, about 
which it is not necessary to express an opinidn, this inter- 
polation of its leading provision in the will adopts it and 
makes it a part of it, as if it were fully and entirely writ- 
ten out in the will. “If a testator in his will refers ex- 
pressly to any paper already written and has so described 
it that there can be no doubt of the identity, that paper, 
whether executed or not, makes part of the will, and such 
reference is the same as if he had incorporated it.” Ha- 
bergham vs. Vincent, 2 Vesey, 228. 

“In reference to wills the rule is, that the invalidity of 
any trust created by the will does not destroy trusts and 
interests otherwise valid.” 5 Paige, 318. 

The feature objected to in the assignment, that of pro- 
viding for support of the testator and his family, is not 
continued in the will, and even if extended there would, 
according to the authority cited, not have affected the other 
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provisions. There is then a good and valid direction in 
the will to the executors to pay certain specified debts, 
then other debts contracted in the country in which he re- 
sided, and thirdly a specified debt due in Nassau. The 
executors, in undertaking their office, assumed upon their 
oaths “to perform the last will and testament of their tes. 
tator,” and “to perform every part of the will.” Duval, 
170; Thompson, 197; LeBaron vs. Fauntlergg, 2 Florida, 
299; Will. on Ex., 1104. 

That the debts specified and embraced by the provisions 
of the will are not to be presumed to be paid through the 
lapse of time, we think very clear. Such a presumption 
has not an application even remote to a case like the pres- 
ent, where there are large and numerous debts, considera- 
ble property yet to be disposed of, and very few, scarcely 
any of the debts satisfied, and these latter bearing no pro- 
portion to the amount yet due and unpaid. The bill, so 
far from alleging payment of the debts, admits their exist- 
ence. That they have not been paid is from no faalt of 
the creditors. The present executor, who qualified as late 
as 1838, sixteen years after the death of the testator, has 
been the only one to accomplish any thing in the adminis- 
tration, as through his exertions the $10,000 have been re- 
covered. The record is almost a blank as to the payment 
of debts, being‘filled with judgments recovered by credit- 
ors, and revived and renewed again and again, from time 
totime. Indeed, with the exception alluded to, the admin- 
istration of the estate remains now, after the lapse of near 
forty years, to be commenced. Very clearly, and obvious- 
ly as far as the creditors are concerned, there has been a 
breach of trust and a disregard of the injunctions of the 
will in their behalf. Is this action to be permitted to ope- 
rate to their prejudice? Are their rights to be injured by 
this inattention, neglect and failure of duty? We think 
not. The property of the estate belongs cither to the cred- 
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itors, the legatees and devisees, or to the executors. If 
presumption of payment operates, it avails alike against 
the legatees and devisees, so that the effect of its allowance 
against the creditors would be to turn the entire remain- 
ing estate to executors whose only claim would be their 
failure and neglect of duty. A wise and salutary rule in- 
tended for the protection of rights and interests, cannot be 
allowed to ee converted into an instrument of mischief, 
and be made to operate as a temptation to their defeat and 
destruction.. Not such is the law in letter or in spirit, but 
the very reverse and opposite in all its phases and aspects, 
as declared by all the Courts. 

“ The creditors, in whose favor a charge on the realty is 
made, acquire, as before the alteration of the law, the char- 
acter of cestut que trusts, and in equity they will not be 
allowed to lose their debts because they do not go to law 
to enforce payment when they have a trustee to pay them.” 
Turner & Russ., 309; Bailey vs. Akin, 7 Vesey, 319; 
Shaw vs. Bower, 1 Kean, 576; Williams Per. Prop., 320. 

“ The trustee’s neglect shall not prejudice the creditor.” 
6 John. Chy., 294 and ’5; Rogers vs. Rogers, 3 Wend., 518. 

“They have been guilty of a breach of trust, and the 
statute does not apply.” 4 Price, 103, 109. 

The effect of a provision of this kind as to schedule 
debts is, that:a purchaser will not be protected against 
them. ‘ When the trust is for payment of the debts gene- 
rally, the purchaser is not bound to see to the application 
of the jpurchase money, although he has notice of the 
debts. For a purchaser cannot be expected to see to the 
observance of a trust so unlimited and undefined. But if 
the trust be of such a nature that the purchaser can rea- 
sonably be expected to see to the application of the pur- 
chase money, as if it be for the payment of legacies, which 
are scheduled and specified, he is bound to see that the 
money is applied accordingly.” 10 Barr’s Rep., 267. So 
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as to sales to pay debts. Notes to Will. on Per. Property, 
p- 223; 3 Mason, 218; 6 Vesey, 654. 

Delay in winding up an estate may be urged to repel 
presumption. 4% Har. & M., 145,154; 2 Phil. Ev. Cow, 
& Hill, 326—note 307. 

The reason of this rule of presumption is perhaps best 
explained by the remarks of the English Chancellors: 
“There are cases where great length of time operates not 
as a bar but as raising a presumption that a debt has been 
paid or a right released. Neither of them applies to that 
of cestui que trust and trustee. It does not, however, fol- 
low that relief will be granted after great lapse of time, it 
being the constant course of courts of equity to discourage 
stale demands, &c. When there has been along period 
during which a party has, under an innocent mistake, mis- 
applied a fund from the laches and neglect of others, and 
the accounts have become entangled, the Court, under its 
general discretion, considering the enormous expenses of 
enguiry, the great hardship of calling upon representatives 
to refund what families have spent, acting on the notion of 
its being their property, while giving relief, has been in 
the habit of fixing a period to the account.” Although the 
account was of very long standing, two hundred years, they 
gave a decree and said, can the Court give to parties mo- 
ney they acknowledged not to be theirs? 1 Jacob, 443. 

“It is true that courts of equity do discourage suits for 
old stale accounts, and very rightly ; but every case of that 
kind must be considered on its own circumstances, and 
ought to be determined by the justice and equity of that 
particular case arising from those circumstances. It is 
clear that no presumption of satisfaction arises from this 
length of time, that is to the plaintiffs, for it is not preten- 
ded that anything was paid to them or that their right was 
in proper time fully disclosed to them.” Pomfret vs. Wind- 
sor, 2 Vesey, Sen., 483. 
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*‘ When a testator charges his real estate with the pay- 
ment of debts, a trust is created in favor of creditors, who 
are entitled to priority over other devisees.” Mill. Eq. 
Juris., 486. 

By the very terms of this will the creditors are preferred 
to these. 

Is there merit in the other objection taken, that the debts 
were not presented to the complainant as required by.an ad- 
vertisement made by him after he had qualified? There is 
no allegation that they were not presented to the other ex- 
ecutors, who had qualified immediately after the death o¢ 
McHardy in 1823. In fact they seem to have been so pre- 
sented. Under such a state of case, we are clearly of opin- 
ion that a farther presentation was not required. The gen- 
eral rule is that notice to one executor is notice to all. 
1 Salk., 313; 2 Ld. Ray., 871; 2 Bibb, 330. 

The law evidently contemplates but one notice, and one 
presentation of a claim to the rightful representative. 

The creditors then mentioned in and whose cases are 
embraced by the deed of assignment and will executed by 
Robert McHardy, will be paid out of the assets and realty 
in the manner and ordcr in which they are there directed 
to be paid. 

The claim of Edward Sherman, now represented by 
Whipple Aldrich, his administrator, is perhaps the only 
one not embraced by the provisions of the will and assign- 
ment. Is this demand subject to the objections stated, or 
to any other statutory bar? There was a judgment in fa- 
vor of Sherman at May term, 1824, two years after Mc- 
Hardy’s death, and another judgment in 1842, the first 
against Rodman, Orman and Sibley, the last against Rod- 
man, and these effectually dispose of the objections made. 
A judgment against one executor is good against the es- 
tate, and the judgment effectually disposes of the objec- 
tion for want of presentation, and there is no other bar, 
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For the reasons already stated, the doctrine of presumption 
is wholly inapplicable to the case, as to any and all credit- 
oss not barred at the time of the testator’s death. If their 
debts were presented to the executors in proper time, they 
may be established by proper proof. 

The decree of the Circuit Court will then be reversed 
and set aside, so far as it allows the claim of the heirs of 
Caroline McHardy and so far as it rejects the claims of 
the creditors enumerated and stated and embraced by 
the will, and the claim of Sherman, and in all respects as 
far as it conflicts with the views of the Court as here ex- 
pressed as to the creditors to be paid and to the mode and 
order of their payment, and the cause will be remanded to 
that Court with directions to proceed to the execution of 
the trusts of the said assignment and will—that no part of 
the injunctions of the latter may be disregarded or eva- 
ded—to have the debts paid—taking an account by the 
trustee, and winding up the estate; and the Court will ap- 
point a Master to adjust the accounts, so far as said trust 
is concerned, the said matter of said trust being exclusive- 
ly within the jurisdiction of the Court of Equity, and said 
account to be settled upon the rules and principles prevail- 
ing in Courts of Chancery. 2 Story’s Eq., 319; 1 Story, 
556, 509. 

The claim for compensation to solicitors, after being paid 
by the executor on his own responsibility, like that of any 
other individual, will be passed upon by the Master, and 
after being approved or rejected by him, his decision will 
be subject to revision by the Court. An allowance by the 
Court, such as is made in this case, of $1000 for services 
in this suit, is not approved, as it disposes of a large amount 
of the fund inasummary manner, without notice and with- 
out a hearing, and without any lien whatever upon the fund. 
If a sum be paid by the executor to his counsel for services, 
it will form ground of charge in his account on final settle- 
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ment. The costs of this Court to be settled out of the fund 
and paid by the executor. 


J.P. Sanperson & Co., Apretiants, vs. Leroy J. Wacan 
AnD Eruraim L. Harrison, Arre.iees. 


The Court will very reluctantly interfere with the verdict of the jury as to 
the facts, yet where it is unsupported by the testimony in the case, or con 
trary toit, its duty is imperative to set it aside and direct another trial. 

This was the case of a purchase of saw logs, and the proof was, that the saw 
log mode of measurement was the one prevailing universally in the sale of 
this article on the river, and that the other, the cubie rule, did not prevail, 
but had been abandoned when adopted in some few instances, so that it 
was iacumbent on the jury not tu have adopted the latter, but the former 
rule, and having adopted the former, greatly inereasing the quantity and 
adding to the price and injury of the defendants, the verdict of the jury 
was improper and should be set aside. 


Appeal from the Circuit Court of the Eastern Circuit 
for Duval county. 

This was an action of assumpsit instituted by the ap- 
pellees as plaintiffs in the Court below, against the appel- 
lants, to recover the price and value of a raft containing 
eleven hundred and two round saw logs, estimated at three 
hundred and two thousand two hundred and thirty-two 
feet, alleged to have been bargained and sold by plaintiffs 
to defendants. The declaration contained only the com- 
mon counts, there being no count upon a special contract 
designating the quantity and quality of the timber, and 
fixing the price per thousand to be paid by defendants. 

The defendants pleaded the general issue and a set-off. 

On the trial of the case plaintiffs introduced John G. 
Smith as a witness, who testified that he is a sworn inspec- 
tor of lumber; that he had been called upon at various 
times to survey rafts for plaintiffs ; that on 19th October, 
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1853, he surveyed for plaintiffs eight hundred and fifty- 
six round logs, measuring two bundred and thirty-one 
thousand six hundred and fifty-four superficial feet, and on 
the 2ist day of October, 1853, he surveyed for them two 
hundred and eighty-seven round Jogs measuring seventy- 
nine thousand and sixty-four superficial feet ; that he made 
deductions for defects to make up amount. Has hada 
conversation with J. P. Sanderson, and came to the con. 
clusion that defendants had received the logs, but there 
was some contest as to the survey or amount; thinks defen- 
dants admitted they received the lumber but objected to 
the survey. These logs were not surveyed by the rule wit- 
ness had been previously surveying by. Witness surveyed 
several rafts by the same rule he surveyed these by, and 
that the surveys were rejected so far as he could learn. 
Witness changed the rule of surveying the rafts sold -de- 
fendants in consequence of a conversation with Mr. Hagan,. 
one of the plaintiffs—his first rule is what is called the saw 
log rule; the rule he adopted in these surveys gave the 
cubical contents of the round stick—this rule gives a great- 
er quantity than the saw-log rule. Witness has since 
adopted the saw log rule, which was the one he used prior 
to the change made in surveying these rafts at the instance 
of plaintiffs. 

James M. Danicl, another witness introduced by plain- 
tiffs, testified that the logs were delivered under a contract 
by which the plaintiffs were to deliver at the mill, round 
logs, at six dollars and thirty-seven and a half cents, free 
of all expenses to defendants. The logs in controversy are: 
the logs said to have been surveyed by Mr. Smith. Wit- 
ness managed the mill for defendants in the year 1853. 
Sanderson asked: Harrison, one of the plaintiffs, whether 
the raft he, Harrison, wanted to sell was as good as one he,. 
Sanderson, then pointed out, which contained many good 
logs. Harrison replied that they were better, and Sander- 








320 SUPREME COURT, 


Sanderson & Co. vs. Hagan & Harrison.—Statement of Case. 








son then agreed to give him his price, expecting to get 
many fine logs. The raft, in pursuance of that contract, 
was brought down to the mill and delivered ; was at the 
mill when the raft was delivered—it was very much infe- 
rior, and called the attention of Harrison to the fact—in- 
formed him after sawing the raft a little; told him the mill 
could not take the logs under that measurement. Defend- 
ants had previously purchased a raft from plaintiffs, which 
averaged two hundred and sixty-five feet to the log, and 
Harrison ‘agreed that these logs should be equal to that 
raft; found they did not come up to contract, and same 
day notified both Harrison and Sanderson. Mr. Sander- 
son then refused to receive the logs under the contract, and 
claimed that plaintiffs should fulfil their contract. The 
saw log rule was the only one in use on the river, and the 
only one by which logs were purchased for the mill. This 
raft when it reached the mill was thirty-one logs short of 
the number called for by Smith’s survey. The difference 
between the two surveys of Smith and Barrs was fifty-nine 
thousand seven hundred and seventy-eight feet, including 
the thirty-one lost logs. There was no rule of measure- 
ment spoken of at the time of the contract. The balance 
of the raft was sawed at the mill after it was measured by 
Barr. In the saw log rule a reduction is made for the saw 
cut—in the other it is not. Ina raft of small logs the dif- 
ference is greater. 

The defendants objected to the testimony of this witness 
in relation to a contract, because there was no special count 
in the declaration, but the Court overruled the objection 
and defendants excepted. 

Benjamin Falana, sworn for plaintiffs, said he was at work 
at the mill; saw the raft; was sent to it by Mr. Daniel to 
pick out logs; cut the raft in several places; a part of the 
raft got broken ; does not know whether it got broken be- 
fore or after Barrs surveyed it. 
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George Houston sworn for plaintiffs—Was at the mill 
when the ratt arrived there and they?went on to count it. 
No dissatisfaction was then expressed; never heard any 
objection to Smith’s survey ; logs were then high and de- 
mand active; can’t say what the price was—should not 
think six dollars. 

Mr. Barrs, sworn for defendants, testified that he survey- 
ed raft at Sanderson’s mill in November, 1853, by Mr. 
Sanderson’s direction, and at his request witness notified 
Harrison, one of the plaintiffs, and requested him to be 
present at the survey which he declined to do. About fif- 
teen logs had drifted out of tail end of raft and were on the 
shore—he measured them; thinks there were some thirty 
or forty logs out of the raft. By his survey there were 
one thousand and eighty-four logs—three rotten—making 
236,308 feet. This survey was by saw log rule; this was 
the rule by which logs were bought and sold on the river 
unless a different one is used by special agreement. In 
this raft there would be 50,000 or 60,000 less measured by 
the saw log rule than if measured by the cubic rule. Is 
not a sworn surveyor, but is accustomed to surveying and 
is familiar with it. 

Several other witnesses examined by defendants testified 
that the saw log rule was tlie one used in the purchase of 
logs on the river St. Johns. 

The defendants’ set-off, amounting to $1961.86, was ad- 
mitted. 

The Court charged the Jury as follows: 

‘“‘ Tf you find from the evidence that there was a special 
contract between the parties, which has been fully complied 
with and performed on the part of the plaintiffs, then they 
aré entitled, under the declaration in this cause, to recover, 
according to the provisions and stipulations thereof; but 
if you find from the evidence a special contract which has 
not been fully performed by the plaintifis, then they are 
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not entitled to recover under the declaration in this cause, 
unless the contract was rescinded, abandoned or extinct by 
some act of the defendants.” 

“Tf you find from the evidence that these logs were pur- 
chased under a special contract, or that there was a special 
agreement that plaintiffs were to deliver to defendants, at 
their mill, logs of a particular size, description and quality, 
for a certain stipulated price, then plaintiffs cannot recover, 
there being no special count in the declaration—unless 
you find the contract has been fully performed by the 
plaintiffs, or rescinded, abandoned or extinct by some act 
of the defendants.” 

“Tf you find from the evidence, that at the time of the 
delivery of these logs, Preston’s board-measure rule—that 
is, the saw log rule—was the rule by which the contents of 
round logs was ascertained and determined between ven- 
dors and purchasers, then you are to presume that these 
logs were purchased by this rule, for if they were not to 
have been measured by this rule, it is incumbent upon the 
plaintiffs to show that defendants agreed to receive them 
by some other rule of measurement.” 

The jury returning a verdict in favor of plaintiffs, the 
defendants by their attorney moved the Court for arrest of 
judgment and a new trial on the following grounds, viz: 

1. Because the verdict was contrary to the charge of the 
Court and against the evidence. 

2. Because it was contrary to the weight of evidence. 

8. Because improper evidence was admitted under the 
issues and defendants were taken by surprise. 

4, Because the damages were excessive. 

5. Because the verdict was contrary to law. 

6. Because the charge of the Court was contrary to law. 

The motion was overruled and judgment was entered for 
plaintiffs, from which defendants appealed. 
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Pearson, J., delivered the opinion of the Court. 


This was an action of indebitatus assumpsit, brought by 
the plaintiffs against the defendants, for the recovery of 
the price and value of a raft containing eleven hundred 
and two round saw logs, estimated at 302,232 feet, bargain- 
ed and sold, as alleged by plaintiffs, to defendants. The 
declaration contained only the common counts, there being 
no count upon a special contract designating the quality of 
the timber and fixing the price per thousand to be paid for 
the same. 

The pleas were the general issue and a set-off. 

There was a verdict and judgment for the plaintiffs be- 
low, to which the defendants excepted and moved for a 
new trial. This motion was refused and the defendants 
bring their appeal before this Court. 

Although several errors have been assigned, we see but 
three points demanding our attention, to-wit : 

1. Whether a recovery can be had upon the common 
counts, when a special contract has been proved and not 
executed or rescinded. 

2. Whether improper testimony was admitted upon the 
trial; and lastly, 

8. Whether the verdict of the jury was sustained by the 
testimony. 

The case was elaborately and ably argued, and the law 
on the subject brought fully before the Court. 

The principle of law involved in the first proposition is 
of familiar occurrence—is found in all the elementary books, 
and admits of no question. The only difficulty here con- 
sists in its application to the case under review. The ques- 
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tion was made in the Court below at the trial, and the pre- 
sing Judge charged the jury on the subject as follows : 

* Tf you find from the evidence that these logs were pur- 
chased under a special contract, or that there was a special 
agreement that plaintifis were to deliver to the defendants, 
at their mill, logs of a particular size, description and qual- 
ity, for a certain stipulated price, then plaintiffs cannot re- 
cover, there being no special count in the declaration—un- 
less you find the contract has been fully performed by the 
plaintiffs, or rescinded, abandoned or extinct by some act 
of the defendants.” 

The legal proposition contained in this charge was not 
disputed in the argument, nor do we perceive any reason 
to question its soundness. The law, therefore, having been 
correctly laid down to the jury, it remains only to inquire 
whether, from the testimony, they were permited to ig- 
nore the existence of such special contract. And here it 
will be seen it is not a question of conflicting testimony, or 
of the weight of testimony to support the verdict, but rath- 
er of the sufliciency of the unrebutted evidence to establish 
a contrary conclusion. Viewed in this aspect, it presented 
to the Court below, upon the motion for a new trial, the 
question of the weight and conclusiveness of testimony in 
its most delicate form. The Court was moved to adjudge 
that the jury should have believed that which they upon 
their oaths declared they did not believe. The exercise of 
such power would certainly prove a very high and danger- 
ous prerogative in the Court, and we think the Circuit 
Judge very wisely declined it. Nevertheless, we are free 
to admit that the testimony in this case, of Mr. J. M. Dan- 
jel, goes far, in our mind, to establish the special contract. 
contended for, though its execution or recision is more 
doubtful, but the finding of the jury is a legal resolution of 
all doubt in the matter, and must, for all present purposes, 
be conclusive on the subject. 
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2. The exception was originally taken at the trial, that 
inasmuch as the declaration contained no special count 
upon a special contract, no evidence to establish such con- 
tract was admissible. This objection was overruled, and 
J. M. Daniel, one of the witnesses called by the plaintiffs, 
was permitted to testify that “these logs were delivered 
under a contract,” which he states substantially to have 
been that they were to be of a quality fully equal to a for- 
mer raft, which had been purchased from the same parties, 
and sawed by him at the same mill, and delivered at the 
mill free of all expenses to the defendants, at six dollars 
and thirty-seven and a half cents perthousand. The issue 
was upon the guantum valebant, and such testimony going 
to establish a special contract for timber of a certain qual- 
ity, to be delivered at the cost of the plaintiffs at defend- 
ants’ mill, at a stipulated price, was clearly inadmissible. 
The principle that the evidence must be confined to the 
issue is universal and conclusive on the question. We 
cannot know what effect this testimony may have had upon 
the minds of the jury, nor what injury the defendants may 
have sustained by its admission ; but it is manifestly inad- 
missible by the rules of law, and the defendants are there- 
fore entitled to the benefit of their exception in this respect. 

3. It appears from the testimony that there were two 
methods of measuring round logs, both of which are laid 
down in Preston’s Tables. By one of these jmethods, the 
solid cubic contents of the log is obtained, while by the 
other, the quantity which they will make when manu. 
factured at a saw mill into boards is ascertained. Mr. 
John Smith, a sworn inspector and surveyor of lumber, was 
called by the plaintiffs to survey the raft of logs in ques- 
tion, and he testifies substantially the distinction between 
the former, called the “cubic rule,” and the latter called 
the “saw log rule,” the former giving a larger quantity 
than the latter. Mr. J. M. Daniel, another of the plain- 
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tiffs’ witnesses, makes the same explanation, and says the 
“cubic rule” gives about one-fifth more lumber in the 
stick than the “saw log rule,” the difference consisting in 
an estimate and deduction, under the latter rule, of the 
quantity consumed by the saw kerf or cut in the process 
of manufacture into boards. 

On this subject the Court charged the jury as follows, 
to-wit: “If you find from the evidence that at the time 
of the delivery of these logs, Preston’s board measure rule 
—that is, the ‘saw log rule—was the rule by which the 
contents of round logs was ascertained and determined be- 
tween vendors and purchasers, then you are to presume 
that these logs were purchased by this rule; for if they 
were not to have been measured by this rule, it is incum- 
bent upon the plaintiffs to show that defendants agreed to 
receive them by some other rule of measurement.” 

This instruction has not been complained of by the coun. 
sel on either side, nor do we see any objection to it. It 
should therefore have been a guide to the jury in making 
up their verdict. What have they done? They have based 
their verdict upon Smith’s survey and measurement, which 
he testifies was made by the “cubic rule,” thereby ignor- 
ing the existence of the “board measure” or “saw log 
rule,” and the question is, whether such a finding is sup- 
ported by the testimony. 

However disinclined we are to invade the proper prov- 
ince of a jury in estimating the force and effect of testi- 
mony, this is a case of too glaring a departure from all le- 
gal principle for the verdict to be permitted to stand. 
There was no testimony whatever to support the idea that 
the “‘cubic rule” was the prevailing and customary mode 
of measurement adopted in the locality of this transac- 
tion between dealers in saw logs. On the contrary, Mr. 
Smith himself testifies, that he had adopted the “saw log 
rule” in his surveys previous to this transaction, with a few 
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exceptions, all of which occasioned difficulties and were 
rejected, and that subsequent to this survey, he returned 
to his former practice under the “saw log rule.” He fur- 
ther states that he was induced to adopt the “cubic rule” 
in this particular survey by one of the plaintiffs, and so 
far as it appears, without the knowledge or consent of the 
defendants. Mr. Barrs, who was called by the defendants, 
testifies that he was accustomed to surveying logs and fa- 
miliar with it, though not asworn surveyor. IHesurveyed 
this raft at the defendants’ mill, at their request, having 
first given the plaintiffs notice to attend the survey, which 
they declined to do. Ie made the survey accgrding to the 
“saw log rule,” which was “the rule by whidh logs were 
bought and sold on the river, unless a different one is used 
by special agreement.” The cubic rule is a different one. 
In these logs there would be a considerable difference in 
the quantity, according to which rule they were measured 
by. There would be fifty or sixty thousand feet less if 
measured by the saw log rule. 

Upon the presumption then that the cubic rule was not 
the prevailing and customary rule, it is apparent that the 
jury, in basing their verdict upon Smith’s survey made by 
that rule, charged the defendants with this excess. The 
testimony of all the other witnesses establish fully that the 
“saw log rule” was the recognizedrule. This verdict then 
is clearly unsupported by the evidence, and contrary to the 
charge of the Court, and it must therefore be set aside, the 
judgment reversed, and a new trial granted. 
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Josera Mircuet, Arre.iant, vs. Jonn G. McLean, Apre.ier. 


Where the owner of lumber sells it and indorses and delivers to the purchaser 
the receipt of the proprietor of the lumber yard in which it is deposited, this 
symbolical delivery is sufficient to pass the title, as between the vendor and 
vendee ; whether the mere act of transfer from the vendor to the vendee will 
give the latter the right to proceed at Jaw againsf the original bailee for the 
recovery ofthe property or its value—Quere ? 

If the bailee, either expressly or impliedly signify his @ssent to the transfer, 
he makes himself the baiiee of the purchaser, and there is thereby such a 
privity established between the parties as will be sufficient to sustain any ac- 
tion between them. 

A set-off is in the nature of a cross-action, and to maintain it, the same princi- 
ples must govern in the one as in the other. 


Appepl from the Circuit Court of the Western Circuit. 


The facts as presented in the bill of exceptions in this 
case appear in the opinion of the Court. 


[The names of the Counsel in the case havenot been fur- 
nished to the Reporter. } 


DuPont, J., delivered the opinion of the Court. 


The facts of this ease, as presented in the bill of excep- 
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tions, are as follows: John G. McLean, the plaintiff below, 
was the owner of a lumberyard, and entered into an agree- 
ment with certain owners of lumber that if they would de- 
posit their rafts with him as their agent, he would take the 
lumber out of the water, tally, sell, deliver it, collect the 
money and pay it over to the respective owners after de- 
ducting ten per cent. commissions on the proceeds of the 
sales, and ten cents per thousand feet, as a yard tax, as a 
full compensation for his said services. The rafts were 
placed with him accordingly, and he executed and delivered 
to the respective owners, receipts for the same. While this 
lumber was in the yard of McLean, and under his control 
as the agent of the owners, they sold it to the appellant, 
Mitchell, and transferred the receipts to him, first having 
indorsed the same in blank. The evidence further shows 
that Mitchell was to be accountable for commissions and 
charges on all the lamber that should be delivered to him by 
McLean, and that he, McLean, promised to deliver the lum- 
ber to Mitchell. It further appeared in evidence that Mitch- 
ell was to pay Herrington & Co., the owners of one of the 
lots of lumber, for only so much as he should actually re- 
ceive from the agent, McLean. Mitchell neglecting to pay 
the commissions and charges accruing upon the respective 
lots of lumber, McLean brought his action of assumpsit te 
recover the same, and in the bill of particulars accompany- 
ing the declaration, the amount of commissions and charg- 
es due upon the respective lots is distinctly set forth. To 
this action there were two defences set up—non-assumpsit 
and set-off. To the plea of set-off was appended an acount, 
amongst the items of which are charged for deficiencies in 
the amount of lumber contained in the several lots purchas- 
ed by Mitchell from the original owners. The question 
presented for our adjudication, growing out of the rulingsof 
the Court below, is as to the right of Mitchell to hold Me- 
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Lean accountable for the whole amount of lumber men- 
tioned in the respective receipts. In order to simplify the 
enquiry, we will consider whether, as the vendee of the lum- 
ber, there had been such a consummation of the sale as 
would pass the property, so that he might, upen that title, 
have maintained an action of trover or replevin for it ; for 
unless he could, he would have no right to avail himself of 
the deficiency in the amount actually delivered, as a matter 
of set-off. 

To maintain trover or replevin the plaintiff must have 
the right to the immediate possession of the chattel. Now 
as between the vendor and vendce, there had been such a de- 
livery of the lumber as entitled the latter to the immediate 
possession, and had he proceeded to appropriate it to his 
own use, he could not have been made liable in an action 
of trespass. It is true that there had been no actual deliv- 
ery, by manucaption, but there had been as near an ap- 
proach to an actual delivery as the nature of the property 
would admit of. There had been a contract of sale enter- 
ed into between the vendor and vendee, accompanied by a 
transfer to the latter of the lumberman’s receipt. This was 
a symbolical delivery, and is as effectual in law, where the 
nature of the property requires it, as an actual delivery.— 
Thus it is held, that if the goods be in a ware-house, the de- 
livery of the key of the ware-house will be sufficient. Tim- 
ber may be delivered by marking it with the initials of the 
assignee. (Williams on Personal Property, 34 Marginal.) 

Upon this point Lord Kenyon has observed—*“ Where 
goods are ponderous and incapable of being handed over 
from one to another, there need not be an actual delivery, 
but it may be done by that which is tantamount, such as the 
delivery of the key of a ware-house in which the goods are 
lodged, or by delivery of other indicta of property.” (Chitty 
on Cont. 396.) 
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Where goods were sold while they were in the posses- 
sion of a bailee on storage, a delivery of the certificate of 
the bailee, acknowledying that he had the goods in his pos- 
session on storage, was considered as a sufficient delivery 
of the goods. Chapman vs. Searle, 3 Pick. R. 38. Ply- 
mouth Bank, vs. Bank of Norfolk, 10 Pick. 459. 

Taking a bill of parcels and the order on the warehouse- 
man, and paying the price, has been held to be a complete 
and executed contract, so as to pass the property and the 
risk of the articles sold. Pleasants vs. Pendleton, 6 Rand. 
R. 473. 

In the case before us there was a delivery to the vendee 
of the lumberman’s receipt, indorsed with the name of the 
owner and vendor ; and the objection alledged against this 
act being taken to be a sufficient delivery is, that the in- 
dorsement was in blank. Considering the nature of the 
business out of which this contract arose—the article sold 
being the subject of coinmercial speculation, and the mode 
of assignment well adapted to facilitate the transfer of the 
title where the property is liable to be passed from hand 
to hand, we are inclined to think that, under these circum- 
stances, the blank endorsement is sufficient to indicate the 
intention of the vendor to part with his title to the property 
and his right of possession therein. But it is insisted that 
the title to Mitchell was not complete, in as much as by his 
contract with Herrington & Co., he was to pay for only so 
much of the lumber as he should actually receive from 
McLean the agent. We do not adopt this view of the con- 
tract. We think that as between Herrington and Mitchell 
the delivery was complete, and the stipulation respecting 
the quantity to be paid for, was only in the nature of an 
agreement on the part of Herrington & Co. to make an 
abatement for such quantity as Mitchell should fail to re- 
ceive. 
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We have thus far considered the right of possession sole- 
ly with reference to the relation existing between the ven- 
dor and vendee. The more difficult question however, is 
the one growing out of the relation existing between the 
vendee and the bailee, viz: the right of the former to main- 
tain an action against the latter. Upon principle it would 
seem, that to sustain the action, some privity of contract 
ought to be established between the parties, and tliat the 
mere transfer of the title to the vendee ought not to invest 
him with the right to call the bailee to account; that to 
establish such a privity there must be some assent or pro- 
mise on the part of the bailee, either expressed or implied. 
This is the doctrine of Bich, vs. Aldred. (6 Mod. Ki, 216) 
which is cited by Story in his work on Bailments (§103).— 
To this doctrine however, he does not yield his entire as- 
sent, but represents it as questionable. (Vide Story on Bail. 
§282. Story’s Eq. Ju. §1041.) In commenting upon the 
case of Bich, vs. Aldred (Story on Bail. §282) he says— 
“The other position is, that if A bails goods to C and after- 
wards transfers his whole right in them to B, B cannot 
maintain detinue for them against C, because the special 
property that C acquires by the bailment is not thereby 
transferred to B. This position also seems questionable. 
For if the bailment is a naked bailment, no special proper- 
ty passes to C; and what difficulty can there be in A’s trans- 
ferring his property to a thing in the possession of his 
agent or bailee? Even if a special property did pass to the 
bailee by a simple bailment, yet the bailment and special 
property would be determincd by the sale, and due notice 
thereof to the bailee ; and the bailor would by the sale, 
transfer the general property. Nothing is more common 
than a transfer by a principal of his property in goods in 
the hands of his factor, and no one doubts that it is a valid 
transfer, subject only to any lien which the factor may pos- 
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sess thereon. Soa transfer of goods while at sea in the 
possession of a master of a ship, is deemed a valid transfer ; 
and if he refuses to deliver them upon a due demand and 
refusal, the vendee may maintain a suit against him for a 
recovery of them or their value. Thereis great reason 
therefore to suspect the accuracy of the report in both re- 
spects.” 

The facts of this case relieves us from the necessity of 
any attempt to solve the doubt suggested by this eminent 
Jurist ; for it is universally admitted that if the bailee, either 
expressly or impliedly signify his assent to the transfer, he 
makes himself the bailee of the purchaser, and there is 
thereby such a privity established between the parties, as 
will be sufficient to sustain any action betweenthem. The 
evidence in this record clearly establishes the assent of Mc- 
Lean to the sale and transfer from Herringten & Co. to 
Mitchell. The witness Herrington says—*McLean ad- 
mitted to witness the whole amount of the lumber contain- 
ed in the receipt to be in his possession, just before the sale 
to Mitchell, and promised witness to account to Mitchell 
for it, except two cargoes which had been sent to New 
Orleans, and agreed to deliver the remainder to Mitchell.” 
Now considering that the witness Herrington, was one of 
the original owners of the lumber who had sold it to Mich- 
ell, at is difficult to resist the conclusion, that this promise 
and agreement on the part of McLean, amounted to such 
an assent to the transfer, as did constitute him the bailee of 
Mitchell, the purchaser. But to put the evidence of assent 
beyond all controversy, here we have the suit of McLean 
against Mitchell to recover the commissions and charges 
alledged to be due upon the very lumber so sold and trans- 
ferred. This proceeding of McLean operates as a complete 
estoppel upon him, and establishes the fact most conclusive- 
ly, that he not only recognized the sale and transfer of lum- 
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ber, but that he adopted the contract and thereby became 
a party to the same. Under these circumstances we are 
of the opinion that there is a most perfect privily estab- 
lished between the parties, and such as removes any doubt 
as to the right of Mitchell to maintain an action for the re- 
covery of the full amount of the lumber actually sold to 
him, by the original owners, and consequently that he ought 
to be permitted to set off against the recovery in this suit, 
any damage that he may have sustained, in consequence 
of the non-delivery to him of the amount of lumber that he 
may have been entitled to. If McLean can show that the 
alledged deficiency was the result of a mistake or error in 
the estimate of the lumber embraced in the original receipts, 
or that he had, previous to his knowledge and adoption of 
the sale to Mitchell, accounted to the original owners for 
any portion of the lumber, this he will be allowed to do by 
proper pleadings. 

In this view of the case, we are of the opinion that the 
defendant ought to have been permitted to establish by 
proof, as he sought to do, the amount of the deficiencies in 
the several lots of lumber, and the value of the same, 
and that it was error to prohibit him from the attempt to 
do so. | 

Let the judgment be reversed and the cause be remand- 
ed to the Court below, with directions to grant a new trial, 
and with permission to the parties to amend their plead- 


ing. 
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Roviuac, Apre.iant, vs. Riesy, APPELLEE. 


An amendment to cure a defect by giving additional security, will not be al- 
lowed in case of attachment. 


Appeal from the Circuit Court of the Western Circuit. 

The facts of the case are set ont in the opinion of the 
Court, to which reference is made. 

(The names of the counsel in the case have not been far- 
nished to the Reporter.) 


Batrze.t, C. J., delivered the opinion of the Court. 


| The plaintiff took out an attachment to obtain money al- 

leged to be due him by defendant. A motion was made to 
dismiss this on tbe ground that a sufficient bond had not 
been given, there being only one security, which motion 
the Court sustained. Application was then made to amend 
the bond by adding another security, but the Court refused 
the application, and this forms the ground of exception in 
this Court. The attachment Jaw provides that “ no attach- 
.ment shall issue until the party applying for the same, by 
himself or by his agent or attorney, shall enter into bond 
with at least two good and sufficient securities, payable toe 
the defendant in at least double the sum demanded, condi- 
tioned to pay all costs and damages the defendant may 
sustain in consequence of improperly suing out said at- 

tachment.” 
‘Were the statute a new one in our jurisprudence, and 
presented for the first time to our consideration, we might 
feel it our duty to regard the application now made as en- 
titled to serious regard. We do not think it occupies such 
position. The subject of attachments, in all its phases and 
aspects, has been not only before the Courts but the Legis- 
lature from the earliest periods of the Territorial Govern- 
ment, and no motion ever allowed by the former to amend, 
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and no permission ever granted by the latter in any of the 
numerous amendments made. Innumerable have been the 
instances of dismissal, and the injury consequently great, 
yet the remedy by amendment was never given by the Le- 
gislature. For this Court, at so late a period and after so 
many years of adjudication on the subject, to grant such 
permission, would be almost assuming the province of the 
Legislature. 


Indeed were a new construction to be allowed, it is by | 


no means clear that a different rule of action should pre- 
vail. The statute is not directory merely, but express, 
peremptory and prohibitory, addressed to the plaintiff and 
to the officers of the Court. ‘‘ No attachment shall issue 
unless two good and sufficient securities be given,” and 
the penalty, the relief to the party defendant, is plainly in- 
dicated in numerous provisions. Thus, “when any suit 
shall hereafter be commenced by attachment, and the same 
on motion be dissolved before plea to the action, then in 
every such case the suit shall be dismissed from Court.” 
Thompson, 370. _ 
Again—* The Courts respectively to which such attach- 
ments are returnable, shall always be open for the purpose 
of hearing and deciding motions for dissolving such attach- 
ments, and upon oath made and tendered that the allega- 
tions in the plaintiff ’s affidavit are untrue, &c., it shall be 
the duty of the Court to hear evidence, &c., and if, in the 
opinion of the Court, the allegations are untrue, the said ‘ 


attachment shall be dissolved,” &c. Thompson, 469. 9 —— 


In the proviso to the first clause quoted, there is a direct 
reference to the remedy of dismissing or dissolving: 
“Provided, nevertheless, that the bond taken in the ease 
of dttachment shall not, on account of any informality in 
the same, be adjudged void as against the obligors, nor 
shall they be discharged therefrom, although the attach. 
ment be dissolved by reason thereof.” Thompson, 368, 

43 
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We have been referred to the expressions used by this 
Court in the case of Branch vs. Branch, in which it was 
held that an amendment was or would be allowed. It is 
not our purpose in the present case to re-examine the views 
or doctrines then advanced, as we are satisfied they have 
not an appropriate application to the case before us. The 
case of the Branches was an action of replevin, having pro- 
visions peculiar to itself, and not, in the material respects 
here presented, resembling those made in the case of at- 
tachments. The latter subject, as is well known, is swt 
generis, having little affinity with remedies prevailing at 
common law: There are no provisions of the important 
and operative effect, in the case of replevin, that the suit or 
process shall be dissolved on motion, and that the Courts 
shall always be open for such motion, &c. When the 
same or provisions ofthe like import shall be incorporated 
into the laws affecting suits by replevin, then the analogy 
and propriety of an application of the ruling in such case 
may hold in case of attachment. 

On the whole, then, we see no reason to question the 
correctness of the ruling of the Circuit Judge, and his 
judgment is therefore affirmed. 


[Wote.—The following case, decided at Tampa, March 
Term, 1856, was omitted in the last volume of the Reports 
on account of the record not having reached the Reporter 
until after the Reports were published.] 


-Srepnen Horiineswortnu, APPELLANT, vs. Wu. Hanpcock 
AND Ttuagpon Brown, APPELLEEs. 


The distinction between a mortgage and conditional bill of sale set forth aud 
declared. 
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Held that where a party who negligently and culpably stands by and allows 
another to contract on the faith of an understanding of a fact which he can 
contradict, cannot afterwards dispute that fact in an action against the per- 
son whom he has assisted in deceiving. 

A party may set up in his answer special matter which will avail him as fully 
as if he had filed a plea embracing the same matter. 


Appeal from a decree of the Circuit Court of the South- 
ern Circuit for Hillsborough county. 

Complainant filed his bill in the Court below, alleging that 
William Handcock, on the 22d October, 1845, lent him, 
complainant, four hundred dollars, and in order to secure 
the payment of the same they applied to Simeon L. Spark- 
man to draw an instrument of writing (intended to be a 
mortgage), to secure the payment of said sum; that said 
Sparkman, for the purpose aforesaid, drew a common Dill 
of sale from complainant to said Handcock, of and to a 
negro girl named Harriet, about fourteen years of age, 
upon one leaf of a sheet of paper, and upon the other leaf 
of the same sheet he also drew a condition, to the effect 
that if complainant should pay the said sum of four hun- 
dred dollars with lawful interest, unto said Handcock, 
within twelve months after the date of said bill of sale, 
then the said bill of sale was to be null and void ; that com- 
plainant signed and executed said bill of sale with the 
condition thereto, and delivered the same to said Hand- 
cock. The complainant also alleges that said negro girl, 
at the time of the execution of said bill of sale, was worth 
more than four hundred dollars, the sum alleged to have 
been borrowed, and that he could have sold her for more, 
but relying on his ability to redeem her, he preferred to 
borrow said sum than to sell said negro even for five hun- 
dred dollars; that shortly after, said Handcock, contrary 
to the wishes of complainant, took possession of said negro 
without accounting for her hire. The complainant also al- 
leges that said Handcock being about to leave Hillsbor- 
ough county before the expiration of the time limited for 
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the redemption of said negro, he, the said complainant, 
sent his son to request said Handcock to wait two days, 
to enable him, complainant, to procure the money to pay 
him, but that said Handcock refused to wait, and left the 
county before the expiration of the time and did not re- 
turn until after the time had elapsed, so that complainant 
was deprived of the opportunity of paying said amount, 
until the time appointed for said payment had elapsed. 
Complainant also alleges that since the lapse of the time 
limited for the said payment, the said Handcock sold said 
negro to defendant Rigdon Brown, who has possession 
thereof, and that said Brown bought her with notice of the 
title by which she was held by said Handcock; that com- 
plainant has repeatedly applied to said Handcock to re- 
deem said slave, and has offered to repay him the said sum 
of four hundred dollars with interest. The bill concludes 
with a prayer to redeem, and for an account of the hire 
since the said negro has been in the possession of defen- 
dants. ' 

The answer of defendant Handcock alleges, that com- 
plainant represented to defendant that he was indebted to 
sundry persons who were threatening tosue, and unless he 
could raise the money to pay his debts he would be ruined; 
that he wished to obtain the price of said negro Harriet, 
and requested defendant to buy her. Defendant replied 
that he intended to purchase a boy with what money he 
had, and therefore did not wish to make the arrangement. 
Complainant rejoined that Harriet was an excellent girl 
and would suit him as well as a boy, and after much per- 
suasion defendant offered four hundred dollars for said 
girl, advising complainant, at the same time, to go about 
and see if he could get more. Defendant further alleges, 
that on the next day complainant informed him that he 
could not get a better offer, and insisted that defendant 
should take the negro at the price, and thereupon it was 
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agreed that the defendant ansiitil discharge the debts which 
complainant owed to sundry persons, and pay to complain- 
ant the balance of said four hundred dollars in cash. It 
was then proposed by defendant, and agreed to by com- 
plainant, that in case the complainant desired it, he might 
have the said girl back at the same price, if the complain- 
ant would pay it within one year after the date of the pur- 
chase; that Simeon L. Sparkman, at the request of the par- 
ties, drew the bill of sale, which was signed, sealed and 
delivered to defendant on or about the 20th October, 1845, 
and defendant took possession of said girl Harriet, with 
the knowledge and consent of complainant. The bill of 
sale was on one leaf of a sheet of paper, and on the other 
leaf of the sheet were a few lines in the following words, 
viz: “State of Florida, Hillsborough county. The condi- 
tion of the said bill of sale is such that if the said Stephen 
Hollingsworth shall, within one year from the date thereof, 
pay to the said William Handcock the value of the said 
girl, viz: four hundred dollars, with interest at eight per 
cent., then thé said bill to be void and of none effect, ‘other- 
wise to be in full force and virtue.” But defendant says 
the said writing was not a condition of the contract or of 
the bill of sale, but was written by request of complainant 
with a view to get defendant to stand security, but com- 
plainant changed his mind before the writing was signed 
and insisted that defendant should purchase said girl, 
which defendant agreed todo; that complainant signed 
the bill of sale, but did not sign the said writing either 
with or without the bill of sale, nor was the said writing 
signed by any one. Defendant says he did ngt leave Hills- 
borough county for Tallahassee until after tha, expiration 
of a year from the date of said hill af. ga] “he denies 
that any application was made to: Lg tar hi alt til said 
complainant could obtain money to pey.hin,! 

The answer of Rigdon Brown admits -that he purchased 
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from Handcock the negro girl in question, in the year 
1850, and alleges that complainant was present at the time 
of said purchase, and both by his actions and words con- 
firmed the opinion in the mind of defendant that he, com- 
plainant, had previously sold said negro to defendant Hand- 
cock; that on being interrogated as to the age of said ne- 
gro, complainant gave her age; that at the time of the 
purchase by this defendant, said Handcock, in the pres- 
ence and hearing of complainant, spoke of his having pur- 
chased said negro girl, and of the bill of sale which he had 
obtained for her from complainant, to all or any of which 
the complainant did not answer or raise any objection. 

John Parker, a witness for complainant, testified that he 
was present at the transfer of the title tothe negro girl 
Harriet, from complainant to defendant Handcock. The 
transfer was a mortgage bill of sale, as witness understood 
it. Could not state what sort of an instrument Handcock 
understood it to be, but thinks he understood it as witness 
did. 

Simeon L. Sparkman, a witness for complainant, testified 
that he knew of the agreement between the parties by 
which complainant bargained a negro girl to defendant 
Handcock. Handcock was to take up some accounts, and 
the balance was to be given in money to the amount of 
four hundred dollars. Complainant gave the bill of sale 
with the condition that if he paid the money in twelve 
months, with interest, he was to have the negro girl back. 
Witness drew the instrument on a whole sheet of paper, to- 
wit: the bill of sale on one leaf, and the condition on the 
other leaf. Complainant signed the bill of sale, to which 
witness was a subscribing witness, but the condition was 
not signed. @he bill of sale and condition were delivered 
to defendant Handcock, but witness does not know of the 
delivery of the girl to any person. Witness further states 
that he did not know at that time that it was necessary for 
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either of the parties to sign his name to the condition, as it 
was only considered a condition to the billof sale. In an- 
swer to a cross interrogatory, witness declares, “I did not 
say that Stephen Hollingsworth gave a mortgage; there 
was an instrument as described in my answer.” Witness 
thinks the condition was, “ that if Hollingsworth should 
pay Handcock four hundred dollars, the price of said negro 
girl, with eight per cent. interest, on or before the expira- 
tion of twelve months, then the bill of sale to be null and 
void, otherwise to remain in full force.” 

William R. Hollingsworth, a witness for complainant, 
testified that his father, the complainant, requested him to 
call and learn of Handcock if he would take the money for 
the negro girl, if he brought it to him during that week. 
Handcock said that the time was about out, that the money 
was to be paid, and that he should not bother himself any 
more about it after that day, and that he was going to Tal- 
lahassee in a few days. 

J. M. Hayman, another witness for complainant, testified 
that complainant tendered to defendant Handcock five 
hundred dollars, and demanded the return of the negro 
girl. Tlandcock said to complainant is that according to 
our contract? This tender was made on the 22d of De- 
cember, 1851. Some time before this, said Handcock said 
in the presence of complainant that he had bought the 
negro from complainant, who gave him a bill of sale, and 
that he, Handcock, agreed that if complainant returned the 
money in the course of one year, he, complainant, could 
take the negro back; that no money was tendered within 
the year, and that he, Handcock, had told complainant 
that by a certain time, which he had appointed to leave 
for Tallahassee, if complainant brought the money he could 
take the negro, and if he did not, he, Handcock, should 
keep her. Witness further stated that complainant made 
no reply. 
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Thomas P. ar a witness 3 for detente testified 
that complainant was owing himself and J. B. Allen for 
store accounts. Allen had sued or was about to sue ; that 
Handcock paid these debts and gave complainant money 
to pay other debts; thinks the whole amount advanced 
was four hundred dollars; that Harriet (the negro girl,) 
was pledged as security for paying that amount in twelve 
months, and if not paid in one year, the girl was Hand- 
cock’s property. Does not think the girl was worth more 
than four hundred dollars. Witness thinks complainant 
offered to sell or mortgage the girl for four hundred dollars, 
and if the money was not paid in one year, it was then a 
bona fide sale. 

Joseph Howell’ testified that he was present when de- 
fendant Handcock gave a bill of sale to defendant Brown 
for the negro girl Harriet. Complainant was also present ; 
he interposed no objection to the sale, but stated the age 
of said negro girl. 


J. T. Magbee for Appellant. 
J. Gettis for Appellee. 
Pearson, J., delivered the opinion of the Court. 


This cause comes up upon appeal from a decree of the 
Circuit Court for Hillsborough county, sitting in Chancery. 

The object of the bill is toredeem aslave called Harriet, 
therein alleged to have been mortgaged to the defendant 
Handcock, and by him sold to the defendant Brown; 
while the defence set up by the answers is, that the trans- 
action between Hollingsworth and Handcock constituted a 
conditional sale of the slave; that the'instrument executed 
by Hollingsworth was not a security for money, and there- 
fore not in the nature of a mortgage; and that the com- 
plainant is estopped, by reason of his acquiescence in the 
sale from Handcock to Brown, from asserting any claim to 
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the property against Brown. These are the enquiries be- 
fore us. They are questions of much difficulty, generally, 
and not without embarrassment in this particular case. 
We are materially aided, however, by the opinion on file 
of the Court below, wherein the legal questions are very 
fully and carefully considered in connection with the facts 
of this case. 

On the 22d October, 1845, Hollingsworth executed his 
bill of sale, in the usual form, to Hancock, for the slave 
Harriet. This was written on one half of a sheet of paper, 
and on the other leaf of the same sheet there appeared a 
writing in the following words, to-wit: 

“State of Florida, Hillsborough county. The condition 
of the above bill of sale is such, that if the said Stephen 
Hollingsworth shall, within one year from the date thereof, 
pay to the said William Handcock the valuation of the 
said negro girl, viz: four hundred dollars, with interest at 
eight per cent., then the foregoing bill of sale to be void 
and of none effect, otherwise to remain in full force and 
virtue.” 

This defeasance, however formal in its terms, was not 
subscribed by either of the parties to.the bill of sale, yet 
it is contended that the cireumstances developed in the 
testimony show that it is a true exponent of the intention 
of the parties, in regard to the nature of their contract. 

The allegations in the bill and answer are variant and 
contradictory in reference to the true intent and meaning 
of the engagements the parties entered into with each 
other, and we are left therefore to seek in the facts and 
circumstances of the case their true purpose and legal ef- 
fects. It is very obvious that the true question for our con- 
sideration is, whether this instrument and the agreement 
of the parties contemplated and were in fact a conditional 
sale. In that event, the title in Handcock becomes abso- 
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lute at the expiration of the period limited for the re-pur- 
chase, and consequently his sale to Brown conveyed a per- 
fect title: Such is the principle laid down by Chancellor 
Kent in his Commentaries, 4 vol. p.144. This able ju- 
rist further states, same vol. p. 142, that “in Equity the 
character of the conveyance is determined by the clear and 
certain intention of the parties,” and to ascertain this in- 
tention we are not confined to an examination of the in- 
strument itself, but may resort to other deeds, and extrinsic 
circumstances existing in parol. 1 Johns. Chy. Rep. 594; 
1 Day, 133. What then was the true intention of Hol- 
lingsworth and Handcock, at the time of the transfer of 
the girl Harriet to the latter? Conditional sales will be 
supported when they are clearly the purpose of the par- 
ties. Chief Justice Marshal, in Conway’s Executor and 
Devisees vs. Alexander, 7 Cranch Rep. p. 218, says: “ to 
deny the power of two individuals, capable of governing 
themselves, to make such contracts, would be to transfer to 
the Court of Chancery, in a considerable degree, the guar- 
dianship of adults as well as of infants.” 

There seems to have been no previous negotiations be- 
tween the parties, nor any loan or debt due, or mortgage 
spoken of to secure a previous debt. The connection of 
the parties commenced with the bill of sale from complain- 
ant to Handcock, which is absolute and unconditional in 
its terms. Whether the form or memoranda of the defeas- 
ance written on another page of the same sheet of paper, 
but not executed by the parties, is to be taken as a part of 
the instrument itself, is not very material, since it must be 
taken for whatever it is worth in connection with other cir- 
cumstances, in illustrating the intention of the parties. 
Nor does it vary substantially, from the parol testimony in 
the case, as to the condition upon which the property was 
transferred. In considering the effect of the testimony, it 
should be remembered that the parties acted in the first 
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instance without counsel, and the witnesses have spoken 
in plain, untechnical language, their knowledge of the 
transaction. It appears to us that the testimony of Simeon 
L. Sparkman, who, at the request of the parties, wrote 
both the bill of sale and the defeasance, and subscribed the 
first as a witness, is such as to show that the latter contain- 
ed the intention and purpose of the parties as a condition 
to the former. dle says that he “did not know at that 
time that it was necessary for either of the parties to sign 
the condition, as it was only considered a condition of the 
sale.” Nor does it appear that any objection was made 
by either party to the execution of this condition ; they 
rather seem to have supposed it unnecessary to give validity 
to the instrument. It was delivered with the bill of sale 
by complainant to Handcock, and transferred in his pres- 
ence, without objection on his part, by Handcock to Brown, 
at the time of the sale of the negro girl to him. Toa cross- 
interrogatory, Sparkman replies: “I did not say Stephen 
Hollingsworth gave a mortgage,” but only the instrument 
with the condition, as previously described. And he fur- 
ther states his recollection of the condition to the bill of 
sale to be, that in the event complainant should within 
twelve months pay “the purchase price” of the negro 
girl, he should “have her back.” The phrase used in the 
written condition is to “ pay to the said William Hand- 
cock the valuation of the said negro girl,” etc. Taking, 
then, the whole testimony of Sparkman in conmection 
with the instruments which he drew, and the superior op- 
portunities which he had to know the purpose and inten- 
tion of the. parties in the transaction, it can hardly be 
doubted that a conditional sale was intended, with the 
privilege to “Shave her back” at the “valuation ” or “ pur- 
chase price” within twelve months. It is manifest from 
Sparkman’s whole testimony that he contemplated nothing 
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but. a sale with a condition, throughout. And this view of 
the matter is corroborated by other facts and circumstances. 

The transaction occurred at Tampa where the girl was 
not present, but in accordance with the legal effect of the 
bill of sale, she is very soon found in the possession of 
Handcock. In case of a mortgage, the possession is usu- 
ally retained by the mortgagor. 

But the complainant acquiesced in the possession of the 
vendee, and witnessed, without objection or complaint, his 
sale of the girl to a third party long after the period had 
elapsed at which he had the privilege of getting her back 
by re-paying the purchase money. 

He moreover sent his son to Handcock to enquire wheth- 
er he would permit him to refund the purchase money at 
a day subsequent to that fixed in the original agreement, 
showing that. he did not rely upon his right to redeem or 
re-purchase after that period; and Handcock, acting upon 
the same conception of his rights, refused to do so‘after his 
contemplated departure for Tallahassee. 

In further corroboration of this view of the subject, it ap. 
pears from the testimony of Thomas P. Kennedy that Hand- 
cock paid the full value of the girl by settling some debts 
for which the complainant was pressed, and paying the 
balance in cash. And it is argued with some show of rea- 
son that if a loan only had been contemploted, the com- 
plainant would have contented himself with a sum suffi- 
cient to relieve his necessities without exacting a furthersum 
to cover the whole value of his property ; and in likemanner 
if Handcock only contemplated a security for the money 
advanced, it is suggested that he would have sought a fur- 
ther security to guard against the loss of that which was 
named. But instead of such a course, he took no note or 
other security for his money, and rested content with his 
bill of sale for the property. 

Kennedy also states that complainant had offered to sed/ 
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or mortgage the negro girl for the sum of four hundred dol- 
lars, “‘ and if the money was not paid in one year it was 
then a bona fide sale.” And in another place, after stating 
his knowledge of the sale to Handcock and the sums ad- 
vanced, he adds, “if not paid in one year, the girl Harriet 
was Handeock’s property.””’ J. M. Hayman, a witness ex- 
amined by complainant to prove a tender of the sum ad- 
vanced or paid by Handcock for the negro girl, fixed the 
date of the supposed tender on the 22d December, 1851, 
more than five years after the original transfer of the prop- 
erty, and says, on the occasion of the assumed tender, 
Handcock said to complainant, “Is that according to our 
contract ?”’ which implied allegation it does not appear the 
complainant denied ; and in his cross-examination he states 
that Handcock two days previously stated in the presence 
of complainant the whole history of his purchase of the ne- 
gro girl, with the condition that complainant should have 
her back within a year provided he refunded the money ad- 
vanced—that no money was tendered him within the year, 
and that he had informed the complainant that unless the 
money was brought before his departure for Tallahassee, 
he would keep the negro—to no portion of which statement 
does it appear the complainant objected or excepted. 

To the acts and admissions of the complainant as thus 
narrated, and the great length of time which he has allow- 
ed to elapse without any assertion of his claim, he gives 
no satisfactory explanation or reply. 

In Scott vs. Britton, 2 Yerger, 215, it was held that 
‘‘ when a bill of sale is absolute on its face, it requires clear 
and satisfactory proof by parol to show that it was intended 
as a mertgage.” We have no such proof in this case, and 
are therefore constrained to agree with the Court below in 
considering this a conditional sale, vesting, upon forfeiture 
of the condition, a perfect title in the purchaser. 

There are many analagous cases in the reports, the au- 
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* thority of which support the conclusion we have reached in 


this. Among them we refer to the case last quoted, and 5 
Gill & John., 75; 2 Dev: & Bat., ch. 305; 7 Ala. Rep., 
724; °5 Pike, 391; 4 B. Maurvé, 496 ; 2 Bibb, 2233-7 , 
Cranch, 218; 10 Leith, 251. 7 | 
Whilst we are clear upon this point, there yet remains 

another to which great weight was deservedly attached by 
the Court below. Handcock sold the gir] Harriet to Brown 
in the year 1850, in the presence of Hollingsworth, who 
made no objection to the sale, and at the request of Brown 


vand the witness, Joseph Howell, who drew the bill of sale 


on that occasion, stated her age. 

We have no difficulty in concluding that this conduct on 
the part of Hollingsworth, after some five years possession 
on the part of Handcock, presents serious difficulty in the 
way of his-recovery. Ttywas ebjected that this should have 
been specially pleaded as matter of estoppel in the manner 
prescribed in the 3ist rule of Chancery practice. But this 

round of defence is fully stated and relied upon in the an- 
swer of Brown; and our statute (Thomp. Dig., 458, sec. 9,) 

expressly provides that the defendant may, in all cases, in- 
stead of filing a formal plea or demurrer, insist on any spe- 
cial matter in his answer, and have the same benefit there- 
of as if he had pleaded the same matter, or had demurred 
to the’bill. The rule referred to, which we have adopted 
from the practice of the United States Circuit Courts, pre- 
scribes nothing in regard to what matters of defenee shall 
or shall not be spetially pleaded, and is confined solely to 
the manner in which a plea or demurrer shall be filed. 
Brown, therefore, is entitled by the statute to the full ben- 
efit of the defence set up in his answer. This def..ce is 
well sustained by the testimony of Joseph Howell, and the 
principle of law involved has been well considered and set- 
tled by this Court in the case of John G. Camp vs. W. D, 
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